THE NORWEGIAN CRIMINAL CASES REVIEW COMMISSION

Annual Report 2009

The Norwegian Criminal Cases Review Commissiomimdependent body which is responsible for
deciding whether convicted persons should have tases retried in a different court.
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Annual Report 2009

The Norwegian Criminal Cases Review Commission @hemission) is an independent body which is
to determine whether convicted persons are to tiaiecases retried in a different court. The
Commission’s activities are regulated by chapteof2he Norwegian Criminal Procedure Act.

The composition of the Norwegian Criminal Cases Réaw Commission

The Commission consists of five permanent membaiiglaree alternate members. The chairperson,
vice chairperson and one of the members must laavelégrees. The King in Council appoints the
chairperson for a period of seven years and thelraesrfor a period of three years.

During 2009, the terms of office of the followingpered: Ann-Kristin Olsen, vice chairperson, Svein
Magnussen, a member, and @ystein Maeland and Edlingngtveit, alternate members. The
chairperson since the Commission was establislaedeIKristiansen, left to take up another posiéisn
from 10 November 2009.

District Court Judge Helen Saeter was appointedi@cthairperson of the Commission as from 10
November 2009 until a new chairperson is appoirdétdpugh until 31 May 2010 at the latest. At the
same time Gunnar K. Hagen, a lawyer, was apposutédg vice chairperson for the same period.
During the absence of Department Director Ingridg8bd Salvesen, Assistant Professor Ellen K.
Nyhus, one of the alternate members, was appoagedmember from 16 December 2009 until 28
February 2010. Court of Appeal Judge Vidar Stembslaas appointed as an alternate member from 16
December 2009 until a new chairperson is appoirgiidough until 31 May 2010 at the latest.

The Commission was composed of the following é&ldbecember 2009:
Acting Chairperson: Helen Saeter, Halden Districti€udge
Acting Vice Chairperson: Gunnar K. Hagen, lawyalleghammer

Members:

Bjgrn Rishovd Rund, director of mental health akéxsand Baerum Hospital HF

Birger Arthur Stedal, Gulating Court of Appeal judg

Ingrid Bergslid Salvesen, head of the educatioradegent at the University of Tromsg (temporary
absence since the end of 2009)

Ellen K. Nyhus, assistant professor at the Univeisi Agder

(in Ingrid Bergslid Salvesen’s absence)

Alternate members:
Benedict de Vibe, lawyer, Oslo
Vidar Stensland, Halogaland Court of Appeal judge

The Norwegian Criminal Cases Review Commission’s eeetariat

The Commission’s chairperson is employed full-timsethe head of the secretariat. The secretariat
otherwise has 11 employees - seven investigatiiigeos with a legal background, two investigating
officers with a police background, one office magragnd one secretary.

The investigating officers have experience of wagkior law firms, the courts, the Ministry of Justi
and the Police, the Parliamentary Ombudsman foli¢®Administration, the police, the Institute of
Forensic Medicine, the Armed Forces and the Norareginland Revenue Service.

The secretariat’s premises are located in Teatefgat Oslo.



Gender equality in the secretariat

As at 31 December 2009, the chairperson of the Uesiom and head of the secretariat is a woman.
The 11 employees in the secretariat consist ofrsexenen and four men, i.e., men make up 36% of the
employees. The seven women include the adminigtrdeputy head and office manager as well as the
secretary. The rest of the secretariat employeeaestigating officers. This means that the
organisation’s management positions are held byewom

All the employees are full-time employees, but tfohe female employees have applied for and been
granted a reduction to 80% of full-time work duecéing for children. The secretariat makes liitte
of overtime and normally does not have anti-soe@lking hours.

Parental leave was taken by two female employeg@®ae male employee during parts of 2009, and the
female employees took longer parental leave thamihle employee.

The Commission’s sickness absence rate does nuottedee related to gender differences.

All the employees are urged to give notice of tiveierest in measures/courses to increase their
expertise.

The above figures are small, so it is difficulisee whether there are large unintentional or uredant
differences between the sexes. Otherwise, it séieshsemale employees have a tendency to take
slightly longer parental leave and apply for redba@rking hours. However, the figures are small and
only relate to 2009, so caution should be demotestrabout deducing too much from these. The
differences cannot be seen to have led to differentpay apart from that due to the part-time work

Planned and implemented measures that promote equi on the basis of gender, ethnicity and
impaired functional ability

No vacant jobs in the secretariat were advertiseaDD9. If any vacancies are advertised, a diyersit
declaration will be included in the advertisementding.

Applicants from under-represented groups will biéedan for an interview, cf PM 2004-12.

The attitudes to and measures to combat discrimimatullying and harassment are stated in the
Commission’s SHE plan.

The Commission’s financial resources
Proposition to the Storting no. 1 (2008-2009) fee 2009 budget year contained a budget proposal of
NOK 13 621 000. The Proposition states the follgwin

The grant to this item is to cover remuneratiomht® Commission’s members, the salaries of the
secretariat’s staff and other operating expenselsdid to the Commission’s secretariat. The
secretariat’s staff consisted of 11 man-years dk lstarch 2008.

In connection with the follow-up of Official Norwag Report (NOU) 2006:10 Forneermede i
straffeprosessen - nytt perspektiv og nye rettagh@fictims in criminal proceedings — a new
perspective and new rights), the grant was incrddgeNOK 0.25 million as from 1 July 2008 as a
result of increased victims’ rights in connectioithaany reopening of a criminal case. In connection
with the all-year effect for 2009, it is proposedricrease the grant under chapter 468, item 0la by
further NOK 0.25 million.

The Commission has been allocated funds in accoedaith the budget proposal.
In general about the Norwegian Criminal Cases Revie Commission

The Commission is an independent body which imsuee that the protection afforded by the law is
safeguarded when dealing with petitions to reopinical cases. If the Commission decides to reopen



a judgment or court order, the case is to be reddior retrial before a court other than that which
imposed the original conviction.

The Commission determines its own working proceslarel cannot be instructed as to how to exercise
its authority. Members of the Commission may natsider cases for which they are disqualified by
reason of prejudice according to the provisionthefCourts of Justice Act. When a petition to repge
criminal case is received, the Commission mustativjely assess whether the conditions for reopening
the case are present.

A convicted person may petition for the reopenihg oriminal case on which a legally enforceable
judgment has been pronounced if:

. There is new evidence or a new circumstancestins likely to lead to an acquittal, the
application of a more lenient penal provision @uastantially more lenient sanction.
. In a case against Norway, an international couthe UN Human Rights Committee has

concluded that the decision on or hearing of thevimbed person’s case conflicts with a rule of
international law, so that there are grounds feuasng that a retrial of the criminal case will
lead to a different result.

. Someone who has had crucial dealings with the ¢asch as a judge, prosecutor, defence
counsel, expert witness or court interpreter) lzasmitted a criminal offence that may have
affected the judgment to the detriment of the coied person.

. A judge or jury member who dealt with the case wiqualified by reason of prejudice and
there are reasons to assume that this may hategifthe judgment.

. The Supreme Court has departed from a legalgretation that it has previously adopted and
on which the judgment is based.

. There are special circumstances that cast douthteocorrectness of the judgment and weighty

considerations indicate that the question of thi giithe defendant should be re-examined.

The rules governing the reopening of convictioresalso applicable to court orders that dismisssa ca
or dismiss an appeal against a conviction. The sppbes to decisions which do not allow an appeal
against a conviction to be heard.

The Commission is obliged to give guidance to parthat ask to have their cases reopened.

The Norwegian Criminal Cases Review Commission ksstihhat the necessary review of the case’s
legal and factual aspects is carried out and mtheganformation in any way it sees fit. In mosses,
direct contact and dialogue will be establishedhitie convicted person. When there are special
grounds for this, the party petitioning for a cés&e reopened may have a legal representative
appointed at public expense.

If a petition is not rejected and is examined fartlthe prosecuting authority is to be made awhtleeo
petition and given an opportunity to submit comrseAny victim (or surviving next of kin of a victim
is to be told of the petition. Victims or survivimgxt of kin are entitled to examine documentstand
state their views on the petition in writing, ahéy may ask to be allowed to make a statementto th
Commission. The victim or surviving next of kin mbe told of the outcome of the case once the
Commission has reached its decision. The Commissenappoint a counsel for the victim/next of kin
pursuant to the Norwegian Criminal Procedure Agtsmal rules in so far as these are appropriate.

Petitions are decided on by the Commission. Ther@igsion’s chairperson/vice chairperson may reject
petitions which, due to their nature, cannot lead tase being reopened, which do not stipulate any
grounds for reopening a case according to the tamhich clearly cannot succeed.

Should the Commission decide that a case is tedq@ened, the case is to be referred for retrial to
court of equal standing to that which imposed tligment. If the conviction has been handed down by
the Supreme Court, the case is to be retried btipeeme Court.



Cases and procedures

During the year, the Commission held nine meetiagng for a total of 17 days. The Commission
received 148 petitions to reopen cases in 2009paoea to 157 in 2008, 150 in 2007, 173 in 2006, 140
in 2005 and 232 in 2004. In 2009, a total of 158=savere concluded, of which 137 were reviewed on
their merits. Of these 137 petitions, nine case®weopened while 41 petitions were disallowed. The
remaining 87 petitions were rejected by the Comimmser the chairperson/vice chairperson because
they could clearly not succeed. All nine decisitmseopen cases were unanimous. The Commission
disagreed on five of the 41 petitions that weralttisved. The decisions to reject the petitions were
unanimous.

The other 16 cases that were concluded were disth@s formal grounds because they did not fall
within the Commission’s mandate. These were, fange, petitions to reopen administrative
decisions, penalties/fines that had been agreeditoestigations into discontinued prosecutions. |
addition, some petitions were submitted by persbatsare not permitted by law to submit such
petitions (such as victims or the surviving nexkiof of victims) or were withdrawn for various reas.

A complete overview of the number of petitions reed and cases concluded in 2009 is shown in the
table:
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: | 2 S| 2 |ZE|fEEZE
General 7 4 4
Sexual offences 2 13 4 4 2
Indecent assault 18 a 1 2 1 4
Indecent assault on minors 9 1 1
Viclence, threats 3 30 2 B 3 19
Threats 7 3 3
Violence 21 11 3 2 5 1
Murder T 1 1
Drugs 18 25 2 12 4 ] 1
Crimes of gain 4 20 1 &) 5 5 1
Theft and embezzlement |5 4 1 2 1
Fraud, breach of trust, corruption 18 Q 3 1 3 2
Miscellanecus crimes 2] 7 1 2 3 1
The Alcohol Act 1
MIiscellanecus misdemeanours 4 3 2 1 5
The Foad Traffic Act 14 4 1 1 2
Discontinued prosecutions 2 2 2
Temporary rulings
Seizure or extinguishment
Inquiries 1 p 2
Fines
Sivile saker 1
Other, regarding professional cases 1 1
Total 148 153 9 41 29 L] 16




The figure below shows the outcome of the cases heard on their merits in 2009:
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Since it was established on 1 January 2004, then@ssion has received a total of 1,000 petitions and
885 of these cases have been concluded. A to&8 o&ses have been reopened and 202 have been
disallowed. 438 of the cases have been rejectékdeb€ommission or chairperson/vice chairperson
because they could clearly not succeed, whiledh@mder, 157 cases, have been dismissed on formal
grounds

The table showing the total figures for the Cominig's first six years of operation is thus as folto
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The figure below shows the outcome of the caseddt@atheir merits during the 2004-2009 period:
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As mentioned above, the Commission may rejectippsitthat clearly cannot succeed. This decision
may also be reached by the Commission’s chairpayseite chairperson. A slightly smaller percentage
of the petitions were rejected by the chairpersoa/ehairperson in 2009 than in previous years. The
reason for the chairperson/vice chairperson beitgta reject petitions is primarily that the
Commission receives many petitions to reopen cabkéah are in reality simply “appeals”. Therefone, i
order to utilise the Commission’s total resourecethe best possible way to deal with cases thatineq
further investigation, it is sometimes necessaryte chairperson and vice chairperson to exethse

authority to reject petitions that obviously cansotceed.

The number of cases during the first six yearddeas greater than was expected when the Commission
was established. The number of petitions to re@pses is still higher than that presumed by the
legislature but seems to have stabilised. The Casiorn has control over the backlog of cases Hut sti
aims to reduce the time taken to process casesCaoimnission has an independent duty to investigate,
which sometimes requires a lot of work to be cdroat in extensive cases. This work utilises afot
resources but is also one of the main reasonsidéocreation of the Commission and is thus an inamort
task. Several of the cases being dealt with byCdmmission must be expected to still require afot

investigatory work.

In order to ensure that cases are dealt with efitty, the Commission has determined tentative

deadlines for each part of the procedure. Howdarge cases will still take more time than these
deadlines allow, and the deadlines must underncaroistances have a negative effect on the qudlity o

the Commission’s work.



Petitions received and cases concluded 2004—-2009:

a

2004

2005

2002
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232

140

150

143

[mconciugza

128

234

153

Appointment of defence counsels

The law allows the Commission to appoint defenaeeels for convicted persons when there are
special grounds for doing so. A specific assessmwinwhether a defence counsel is to be appointed is
conducted in each case. In practice, the Commisgppoints a defence counsel when there is reason to
assume that the convicted person may be unfitgadolOtherwise, a defence counsel has been
appointed in especially comprehensive or complitaseses or if the convicted person lives in a remot
location so that providing satisfactory guidancéh convicted person would utilise a lot of the
secretariat’s resources.

The appointment is in most cases limited to a $igauimber of hours, for example to provide a more
detailed explanation of the petition’s legal anctdéial basis. Such a ceiling has also been seaifge lor
complicated cases, but this can be reassessequaete In 2009, the Commission appointed a defence
counsel in 38 cases, while a defence counsel wasrdpd in 26 cases in 2008. Some of these cases
concerned petitions where doubt was raised as &h&hthe convicted person was responsible for
his/her acts when the matter that has been adpedicen took place, so that a defence counsel brust
appointed pursuant to section 397, second subgeatttiine Criminal Procedure Act, cf section 96t las
subsection.

Appointment of counsel for the victim/next of kin —the rights of the victim and victim’s surviving
next of kin

As from 1 July 2006, the Commission has been aisdito appoint a counsel for a victim/next of kin
pursuant to the rules stated in section 107, etaf@fe Criminal Procedure Act. This has been
particularly relevant in connection with interviewgivictims in cases of indecent assault/sexualeabus

In 2008, the Criminal Procedure Act was amendestrengthen the victim’s and surviving next of kin's
positions in criminal cases. These amendments naaang other things, that the victim or surviving



next of kin have a better opportunity to be heegdeive more information and are entitled to colttse

a greater extent than before. The Commission apgabin counsel for the victim/surviving next of kin
four cases in 2009, while such a counsel was afgabin eight cases in 2008. The amendment, which
came into force on 1 July 2008, has thus so fatawbto any increase in the number of counselsgoein
appointed for victims/surviving next of kin.

Appointment of expert withesses

Pursuant to section 398 b, second subsection dtingnal Procedure Act, the Commission is
authorised to appoint expert witnesses in accoeaiith the rules stated in chapter 11. Since its
formation, the Commission has appointed expertegsges in the fields of forensic medicine, forensic
psychiatry, forensic toxicology, photogrammetrygince, fire technicalities, vehicle knowledge and
traditional forensic science, etc. Expert witndasesnents are obtained from both Norwegian and
foreign specialist environments. In 2009, the Cossmoin appointed expert witnesses in 11 cases. These
were in the fields of forensic medicine, forenssyghiatry, auditing and history.

Denials of leave to appeal

In 2009, the Commission had to decide on fundarh&dal issues in connection with petitions it
received to reopen cases regarding denial of leaappeal. These are cases where the Court of Appea
has unanimously decided, on the basis of the writiaterial in the case, to disallow appeals to be
referred for a new, full main hearing with refererto the fact that the court "finds it clear thad t

appeal will not succeed”. No individual reason lobse the facts of the case has been given for iy t
appeal would not succeed, but such a procedurbdesregarded as being in accordance with section
321, fifth subsection of the Criminal Procedure Awich stipulates that this decision is to be masia
court decision. Unlike court orders, there is ntyda state the reasons for court decisions, di@ec

53, first subsection of the Criminal Procedure wWbich refers to section 52, second subsection dut n
to the duty to state reasons stipulated in se&iyrirst subsection.

Following a decision of the UN Human Rights Comegetin a case against Norway (the Restaurateur
case), the Norwegian Supreme Court has in threelgriaamber decisions decided that individual
reasons are to be stated for decisions which depiesals to be referred for a new, full main hegarin
This requirement has led to the Courts of Appeal giving reasons for these decisions. It has a¢smb
proposed that amendments are to be made to theelgiamvstatutory rules regarding the statement of a
reason for such decisions.

Following the three grand chamber decisions, the@izsion received several petitions to reopen
decisions regarding denial of leave to appeallibdtbeen madeeforethe grand chamber decisions and
for which no individual reason had been stated. Tmmission had to decide whether the Criminal
Procedure Act’s rules concerning reopening provaidgthority for allowing one or more or perhaps all
of these petitions, and if so whether these datssétould be reopened.

Since these were fundamental issues that haddtabied and the facts in the cases were rather
different and thus shed light on these issues fitiffarent sides, the Commission chose to deal with
several cases together, as so-called pilot cases bF these petitions led to a reopening on argéne
basis. The cases do, however, contain fundameistalssions so a summary of one of these decissons i
provided below. This decision is in its entiretybfished on the Commission’s website,
www.gjenopptakelse.nddowever, the decision was brought before theridts€ourt according to the
rules concerning the opportunity to have an adrmatise decision reviewed by the courts.




The Commission’s other activities

Contact with other authorities and organisations, &

The Commission’s chairperson has informed the Nenisf Justice and the Police about the
Commission’s activities every six months. The ghaison has also had contact with the Ministry of
Justice and the Police’s administrative managemmedthas attended the Minister’'s annual conference
for heads of government departments. The chairpdras also had a meeting with the Director General
of Public Prosecutions to discuss general issuegcled the Commission and prosecuting authority
relating to the treatment of petitions to reopamiral cases.

In March 2009, the Commission’s chairperson andesgmtatives of the secretariat had a meeting with
the Method Control Committee’s chairperson andetadiat. The Commission underlined the necessity
of having regulations that safeguard the storaga/afence with regard to any later petition to Eoa
case. The Commission later sent its views in vgitmthe Committee. The Method Control Committee
submitted its report to the Ministry of Justice dhe Police on 6 June 2009 (Official Norwegian Répo
(NOU) 2009:15Skjult informasjon — &pen kontrqiHidden information — open control)).

In April 2009, the Commission’s chairperson andespntatives of the secretariat met with Professor
Ragnhild Hennum PhD and Dr Jane Dullum, a reseaattthe Law Faculty of Oslo University. The
reason for this was that the Ministry of Justicd Hre Police issued a report entitléarskning og
forskningsbehov i lys av Fritz Moen-sakéResearch and Research Needs in light of the Figizn
cases). One of the report’s proposals was to amalyses that had been reviewed by the Commission,
and Hennum and Dullum had been given this assighniie research project basically aimed to map
cases that the Commission had reviewed on theitsnerorder to look for possible patterns in the
types of cases, information on those that hadipedit! for a reopening (gender, age, etc), the
background to the case, documentation and outclbrmvas also relevant to take a closer look at fiacto
linked to interpreting in the courtroom, interviswuations and the role of expert witnesses. The
research project submitted its report to the Migisf Justice and the Police in December 2009.

Comments on consultation documents

In 2009, the Commission responded to the invitasemt out by the Ministry of Justice and the Police
on 18 June 2009 to comment on proposed permanestaoncerning live link meetings and live link
guestioning in criminal cases and to the invitasent out by the Ministry on 5 August 2009 to
comment on changes to the rules concerning thiéigasion of decisions to refuse to allow appeals t
be heard.

The Commission also responded to the invitatio sehby the National Courts Administration on 9
October 2009 to comment on sound and picture reggsf the testimony of parties and witnesses in
court.

International work

The collaboration with the criminal cases reviewnagissions in England and Scotland has continued
and in April 2009 the Commission participated ia tteremony to celebrate the 10th anniversary of the
creation of the Scottish commission, SCCRC, in @Gdas In addition to a wide ranging professional
seminar, the English, Scottish and Norwegian cosimis held a meeting. Representatives of the
secretariat had a meeting with the Scottish comam&ssecretariat and were shown around and
exchanged views.

Information activities

In 2009, the Commission started the work of renevitisi website. The objective of this work is to mak
the website more reader-friendly and to improvesasco information on the Commission and its
operations. The aim is to complete this work duthngfirst half of 2010.

The Commission’s chairperson and representativéisea$ecretariat had a meeting with the Lovdata
foundation in November 2009 with the aim of publighthe Commission’s decisions in Lovdata’'s



database. As from 2010, all the Commission’s dexssivill be published in Lovdata. This applies both
to decisions made by the Commission and decisi@terby the Commission’s chairperson or vice
chairperson pursuant to section 397, third subsectiird sentence of the Criminal Procedure Act.
Over time, all older decisions (2004-2009) willalse incorporated in the database. A summary will b
written and search words will be entered for eastigion, so that the Commission’s decisions will be
easily accessible.

The Commission has previously prepared an infoondtirochure (fact sheet) for convicted persons,
providing brief information on the Commission atslactivities, and on the conditions which must be
met in order to have a legally enforceable coneittieopened. A separate fact sheet has also been
prepared for victims/the surviving next of kin aétims, containing information on the rights thésee
in connection with a case that it has been petiildio have reopened. These fact sheets, whichsare a
published on the Commission’s website, have presiyobeen available in the two types of Norwegian
and in English. In 2009, the fact sheets were @a#stslated into Sami, Albanian, Arabic, French,
Chinese, Polish, Romanian, Serbo-Croatian, Spa@isiman, Urdu and Vietnamese. These will be
published on the website in 2010.

Internal factors

Work has started to prepare an electronic expegianchive for the Commission’s internal use. The
objective has been to ensure better experiencsférain the Commission and to make it easier taens
a uniform practice.

Relevant decisions

In this chapter, abbreviated versions are givesildhe cases that the Commission has referred for
retrial. However, cases that have been referrealysbecause it has later proven that the convicted
person may have been unfit to plead when the offefievhich he/she has been convicted took place are
not stated here. The reason for this is that tbases do not normally raise any issues of a legal o
fundamental nature and are therefore of little gariaterest. Cases that have not been referred for
retrial are also stated in this chapter if theyehbgen of major public interest. In 2009, this agapto

the decision on one of the cases regarding dehiahwe to appeal (a pilot case), refer to case3no.

below.

The abbreviated versions are also published o€¢@memission’s websiteyww.gjenopptakelse.no

1. 29.01.2009 (2007 00096) Threats — section 3913 itnew witness)
A 35-year-old man was sentenced to imprisonmen3@adays in 2003 for having aided and abetted in
threats over the telephone in connection with pudesregarding a debt owed by the victim.

A petition to reopen the case had been submittétet@€ommission once before but did not succeed.
A new petition was submitted in August 2007. Then@ussion conducted a new review of the case.

On 16 February 2002, the convicted person calledittim to hear if the victim intended to pay dte
the victim owed in connection with work that thengizted person had carried out for the victim. The
victim was at a party and they agreed to talk adeys later. Shortly after the call, a messagelefas

on the victim’s mobile phone answering serviceisgathat the convicted person’s claim had been sold
to a debt collection agency, and threats were rtmtlareak arms and legs” and that the convicted
person would "call at regular intervals in the fgfu The threat was made from an undisclosed number
and it was clear that it was not the convicted germsho was talking.

No evidence was presented in court to show whddfathe message on the victim’s mobile phone
answering service. The District Court found thatréhwas only a theoretical chance that the thraat h
been made without the convicted person’s assistance



The new circumstances that were pleaded to the Gssion were the same as in the first petition.
These were that a third party had made a declaratknowledging that it was he who had called the
victim from his telephone with an undisclosed numbte had made the call without the convicted
person’s knowledge. This party was not called agirzess during the main hearing. The Commission
was asked to review the case once again.

After receiving the first petition, the Commissibad questioned the convicted person and the person
who claimed to have left the message. The Comnmidsiol also talked to the victim.

Following a new review of the case, the Commis$oamd that, under doubt, the declaration from this
third party seemed likely to lead to an acquitalkl that the conditions for reopening the caseuaunts

to section 391 no. 3 of the Criminal Procedure el been met. The Commission placed emphasis on
the fact that the new explanation meant that the®no longer only a theoretical possibility tha t
convicted person did not know about the threat. lkasfs was also placed on the fact that no good
reasons could be found for the third party wisttmghcur criminal liability.

The Commission unanimously decided to allow théipatfor a reopening of the case.
Following this, the District Court acquitted theneicted person.

2.20.08.2009 (2008 00102) Organised crime — settd®1 no. 3

(new circumstance or new evidence)

Together with five other accused, a 49-year-old maa convicted by the District Court in 2006 of
importing and selling considerable quantities cgrb@ll six were convicted of contravening sect&fia
of the General Civil Penal Code — of having actedr organised criminal group.

The convicted person lodged a limited appeal with@ourt of Appeal, but he did not appeal agahmest t
assessment of evidence regarding the questionilof Hue other convicted persons appealed agéamest t
assessment of evidence regarding the questionilofaymong other things. The convicted personal tri
thus became different to those of the other fivevaried persons.

The Court of Appeal referred the convicted persapigeal to an appeal hearing. The Court of Appeal
decided that no part of the appeal could succeddimmissed the appeal. The Court of Appeal’'s
judgment was appealed against to the Supreme Quirthe Appeals Selection Committee of the
Supreme Court decided not to allow the appeal todaed. The convicted person later petitioned for a
reversal of the Appeals Selection Committee’s dewcjdut this petition was disallowed.

After the court proceedings for the other five, tesult for these persons was that section 60aeof t
General Civil Penal Code was not applicable.

The Commission found that the convicted persontivas the only one of the group with a conviction
pursuant to section 60a of the General Civil P&wale. This was a factor that had not been pleasied a
ground for an appeal against the evidence on hisga could also not have been pleaded on the dat
when his appeal was lodged. In the Commission'wMhis represented a "new circumstance” pursuant
to section 391 no. 3 of the Criminal Procedure Ratias therefore not necessary to examine in érth
detail what the Appeals Selection Committee ofS3hpreme Court had at a later date found to be any
weaknesses in the application of the law. It wamroented in general that in any case the Supreme
Court does not specifically decide on the assessai@vidence regarding the question of guilt.

The question for the Commission was thus whethen aunew circumstance "seems likely to lead to an
acquittal or dismissal or to the application of arenlenient penal provision or a substantially more
lenient sanction”. The Commission commented theti@e 60a of the General Civil Penal Code —
concerning organised criminal groups — is to bdtddgth as part of the question of guilt, and peitt

out that the convicted person was the only onbércase who was left as a convicted person pursoant
the provision. In the Commission’s view, there \eagasonable possibility that the convicted person
would have been acquitted of contravening sectindd the General Civil Code if the final outconfe o



the cases against his co-defendants had been kmbam his case was adjudicated on. The case was
therefore reopened pursuant to section 391 nott3eo€riminal Procedure Act in relation to his
conviction pursuant to section 60a of the Genenal Eenal Code.

The Commission decided unanimously to allow th&ipatfor a reopening of the case.

Following this, the District Court handed down dgment without a main hearing. The convicted
person was acquitted in relation to the indictneit€ms I, IV and VI as regards contravening secti
60a of the General Civil Penal Code, but was otilerwonvicted in accordance with the counts in the
indictment. He was given a suspended sentencenefmonths’ imprisonment, with a probation period
of two years.

3. 20.08.2009 (2008 0070) A refusal to hear an appdraud — section 392, first subsection

A man was sentenced to imprisonment for six yeagsta pay damages of NOK 19 million for gross
fraud and for having obstructed the administratibjustice. The Court of Appeal refused to allow an
appeal against the District Court conviction tchieard in relation to the gross fraud, stating that
appeal would clearly not succeed, cf section 32dgisd subsection of the Criminal Procedure Act. The
petition to reopen the case was submitted on this lsd a decision of the UN Human Rights Committee
on 17 July 2008 and a decision of the Supreme Gagndnd chamber on 19 December 2008, which had
stated that decisions regarding denials of leawapp®zal, based on no other reason than simply a
reference to the Act’s requirements (that the alppeald clearly not succeed) were in contraventdn
the UN Convention on Civil and Political Rightstiele 14, no. 5. It was alleged that an individual
reason should have been stated for the Court oé&ljspdecision and that this procedural error
provided grounds for reopening the case.

The Commission started off by making some commeat#ging to section 391 no. 2 of the Criminal
Procedure Act. According to this provision, petitimay be submitted for a case to be reopened when a
international court or the UN Human Rights Comneittes in a case against Norway found that "the
decision conflicts with a rule of international lakat is binding on Norway, and it must be assuthat

a new hearing should lead to a different decistonhe procedure on which the decision is based
conflicts with a rule of international law thathmding on Norway if there is reason to assumettiat
procedural error may have influenced the substahttee decision and that a reopening of the case is
necessary in order to remedy the harm that the ba®caused.” However, the Commission stated that,
based on statements in the preparatory works apae@ie Court case law, the provision is only
applicable when it is the party that has appealeahtl had his/her views accepted by the internaltion
body who later petitions for the case to be reogeBace the convicted person who petitioned fer hi
case to be reopened here was not a party to tb&eadwdecision of the UN Human Rights Committee,
section 391 no. 2 of the Criminal Procedure Act waisapplicable.

The Commission then discussed whether sectionfB8Psubsection of the Criminal Procedure Act was
applicable. Here the Commission was divided intoagority and a minority. The minority, which
consisted of one member, found that the provisias mot applicable and referred to the Supreme Court
decision in Rt 1994, p. 278, which has been inggat in legal theory as stating that a changed
interpretation of procedural factors is not likedybe covered by section 392, first subsectiomljefke

and Keiserud’s booBtraffeprosessloven kommentarutg@iiee Criminal Procedure Act's commentary
edition) (3rd edition), p. 1232. The minority alsferred to Andenaes’s bodlorsk Straffeprosess
(Norwegian Criminal Procedure) (Oslo 2008), whitdtes the following on p. 579 regarding the
interpretation of section 392, first subsectionh&Tprerequisite is naturally that the Supreme Court
new interpretation of the law would have led tcaaqguittal or at least to a more favourable resulttie
person charged than the previous one.” The mintrgyefore recommended that the petition be
rejected.

However, the Commission’s majority found that smetB92, first subsection basically had to be
applicable. The majority referred to Rt 2003, P 3bhere the Supreme Court applied the provisian to
matter that, in the majority’s opinion, had to bgarded as being at least mainly procedural, nathely



guestion of the procedural opportunity to proseeuperson who had already been ordered to pay a tax
penalty for the same matter. In the majority’s vid¢his indicated that the provision could be apptie

a changed interpretation of procedural factors. Magrity found that this was further supported oy

fact that the Supreme Court’s Appeals Selection @ittee’s decision in Rt 2009, p. 62, stated that
reopening a case is the correct legal remedy wheCourt of Appeal has refused to allow an appeal t
be heard and this decision is final and enforcedlfle Appeals Selection Committee stated in this
decision that it would be section 392, first sulisecof the Criminal Procedure Act, that could oy
grounds for reopening a case. The Commission’stitbajound that the law had developed since the
decision referred to in Rt 1994, p. 278.

The Commission’s majority thereafter discussed irethere were sufficient grounds for reopening the
case. The majority referred to the fact that a Cassy’ be ordered to be reopened pursuant to section
392, first subsection, which means that there ismmnditional right to have a case reopened when t
conditions stated in the provision are otherwisé Wecording to the preparatory works, the crucial
factor will be whether it would be offensive if thenviction remained in force, cf p. 343 of the

Criminal Procedure Act Committee’s recommendatit®60). The majority found that the crucial issue
in the case would be if it could be regarded asrdfifve that the Court of Appeal’s decision to reftes
allow the appeal to be heard, without stating @ason for this other than that the appeal woularlyle

not succeed, remained in force, cf section 40h®fGriminal Procedure Act, cf section 321, second
subsection.

The Commission’s majority referred to the consitlers the Supreme Court had stated in the decision
in Rt 2003, p. 359, including the considerationpm@dictability, arrangements and the courts’
efficiency and law-making activities, and that 8igpreme Court had in this plenary session decision
placed crucial weight on the dynamic nature ofrimitional law, and found that the decision was a
result of such a development in the law. The majdound that these factors were also relevartis t
case and that the Human Rights Committee’s decafidi7 July 2008 in the Restaurateur case and the
Supreme Court’s plenary session ruling on 19 Deeer2b08 seemed to be the results of a dynamic
development in the law according to which the naeiled interpretation of article 14 no. 5 of thid
Convention on Civil and Political Rights had chashgeer time. The Commission also referred to the
fact that article 14 no. 5 of the Convention did iteelf state anything about reasons having tgiben

but that the Committee had in several decisiorejiméted into article 14 no. 5 a requirement that t
convicted person was entitled to be given a wrigtiement of the reasons within a reasonableitime
order to ensure an effective review of the coneittHowever, these decisions could not be compared
without further ado with the case that the Commissivas dealing with. The dissenting judge’s opinion
in the Restaurateur case also made it clear thatstnot until the Restaurateur case that the Ctesni
had stated clearly that an individual reason shaddx general rule, be given for the appeals Isody’
decisions. The Commission’s majority found thavés not until the Human Rights Committee’s
decision of 17 July 2008 that it was stated thatright to review stated in article 14 no. 5 inddda
requirement of a reason in order to be sure tleaAfipeals Selection Committee of the Supreme Court
had conducted a real review of the appeal.

The majority found no evidence that — as allegethbyconvicted person — the Norwegian authorities
knew, when they repealed the provisos relatingtiola 14 no. 5 when the two-body reform entered
into force on 1 August 1995, that decisions regaydienial of leave to appeal for which no reasons
were given could come into conflict with this prein. Reference was made to the reservations stated
by the Two-body Committee in Official Norwegian Rep(NOU) 1992:28, including Erik Mgse’s
annex to this report, and to Proposition to thelQihg no. 78 (1992-93), which showed that the
Ministry of Justice stated to the Norwegian parkgthat it found it justifiable to assume that the
proposed system regarding denials of leave to &ppaa in accordance with the UN Convention’s
requirements.

The Commission’s majority then referred to Rt 200252, where the Supreme Court states:



“The interpretation of the Convention on Civil aRdlitical Rights is developing over time. Factors
which are today regarded as breaches of the Cdoweathd not therefore have to have been breaches
earlier on. In this case, however, | find it clézat the Court of Appeal’s lack of a reason — eveugh

it complied with the accepted practice in Norwagntailed a breach of the Convention on the datenwhe
the decision was made.

I have accordingly decided that the fact that tber€of Appeal did not provide a reason for itsidien
of 22 October 2007 to refuse the appeal to be hsasda procedural error.”

In the majority’s opinion, this meant that a requient that a reason had to be given applied b2tre
October 2007. In the Restaurateur case, the Colpmeal made its decision on 1 June 2006. On 17
July 2008, the Human Rights Committee found thiatdecision contravened the Convention on Civil
and Political Rights, article 14 no. 5, so thagquirement that a reason must be given had to be
regarded as existing on this date. In the convipgrdon’s case, the Court of Appeal handed down its
decision on 26 February 2007. The Commission’s ritgjstated that it did not know of other decisions
by the Committee that shed light on when the reqouént that a reason had to be stated for decitons
disallow appeal could be regarded as forming geattacle 14 no. 5 of the Convention on Civil and
Paolitical Rights. However, the majority did notdiit necessary to have any opinion on from whag dat
before the plenary session decision on 19 Decel&8 there was any general requirement that
individual reasons were to be stated for the ColuAtppeal’s decisions to disallow appeal.

The majority referred to the fact that, in the plgnsession decision on 19 December 2008, the Bigpre
Court had departed from the interpretation of tioé that had previously formed the basis for nooaas
generally being given for decisions to disallow eggoursuant to section 321, second subsectidmeof t
Criminal Procedure Act, apart from a referencéhtodtatutory wording. As regards the question of
whether the Court of Appeal’s decision in the dasieg reviewed by the Commission should be
reopened, the majority referred to the considenatibat the Supreme Court had referred to in RB200
p. 359, namely predictability, arrangements, tigalléorce of judgments and the efficiency of the
courts. The fact that an extensive retroactivecefi@ final and enforceable judgments too might
impede the development of the law and the couati\sdreating activities was also referred to. The
majority stated that the same considerations wighsame weight were against a reopening of the many
decisions to disallow appeal handed down pursuasdtion 321, second subsection of the Criminal
Procedure Act for which no reason had been givae.résult of the discussions was that the
Commission’s majority found that decisions to dmsa&lappeal for which no reason had been given
could not in themselves provide a general oppdriunireopen a case, but that a specific assessrfient
whether there were ground for reopening had toopelected in each case, and that the crucial factor
will be whether it can be regarded as offensivbef Court of Appeal’s decision remains in effedieiie
were therefore no grounds for reopening this cassuant to section 392, first subsection of the
Criminal Procedure Act.

4.04.11.2009 (2009 0040) Narcotics — section 3@1 31 (new circumstances)

Six men were convicted in 2005 for importing a &ogpnsignment of a narcotic substance and later
storing, acquiring and selling this substance. #itie District Court had convicted them, new
information was revealed concerning contact betvegenof the convicted men and the police during
the investigation, and the question arose of whdtiere had been provocation by the police that was
important to the issue of guilt. Based on this,gh@secuting authority appealed against the caovict
in favour of all the convicted persons. The CotirAppeal set aside the District Court’s convictenmd,
in a new trial in 2007, the District Court founetth were no factors that could be regarded asllleg
police provocation. One of the defendants was #eglion other grounds.

Following an appeal by the convicted men, the gaseheard by the Court of Appeal. This Court had a
jury and the answers given to the question of go@ant that the jury also found no grounds for an
acquittal due to provocation by the police.



Two of the convicted men appealed to the SupremetCegarding the application of the law and
sentencing. These appeals were based on the quebtihether the Court of Appeal had assumed the
correct standard of proof with regard to whetherg¢hhad been any illegal provocation by the police.
The appellants referred especially to the facttimatrecord of the judge’s directions to the julted

that the jury was to disregard provocation if theees a normal preponderance of the evidence showing
that this had not taken place. In the convictedqes’ view, any reasonable and sensible doubt dhoul
benefit the defendants here too. The Supreme Geueside the Court of Appeal’s conviction in an
appeal hearing for the two who had appealed t&thmreme Court, with reference to the fact that some
of the judge’s instructions to the jury expressedngorrect understanding of the standard of proof
which applied.

The Court of Appeal thereafter, in 2009, acquittezbe two persons of importing the narcotic
substance. This time, too, the question of guik @etermined by a jury, and it was clear from the
context that it had to be assumed that it was dhegprovocation that was the issue for the jurgt a
which led to an acquittal.

After this, the two other convicted persons, whd fiaal and enforceable convictions handed down by
the Court of Appeal in 2007, petitioned for theases to be reopened. One of the convicted persahs h
been involved in the import of narcotics, while tither had received some of the narcotics after the
substance had arrived in Norway. The prosecutitigoaily became a party to the petitions.

The Commission reopened both men’s cases pursuagattion 391 no. 3 of the Criminal Procedure
Act. The Commission found that the Supreme Cousetting aside of the Court of Appeal’s conviction
and the later Court of Appeal acquittal comprised ircumstances which seemed likely to lead to an
acquittal for these two men as well.

The Commission unanimously decided to allow th&ipatto reopen the case.

5. 04.11.2009 (2009 0043) Narcotics substancesctiea 391 no. 3 (new circumstances)
Refer to the decision dated 04.11.2009 (2009 064bg same facts in issue

6. 04.11.2009 (2009 0126) Sexually offensive beloavi- section 391 no. 3

(new circumstance or new evidence) — substantialiyore lenient sanction — a reopening petitioned

for by the prosecuting authority

In 2008, the Court of Appeal sentenced a 20-yedmwn to imprisonment for nine months for sexually
offensive behaviour. The sentence was combinedavithntence imposed in a conviction dated 23 June
2008 in which the convicted person was orderecitoyemut 240 hours of community service for
attempted aggravated robbery. The Court basecktitersce on the fact that the convicted person had
completed 55 hours of the community service semtenc

On 21 October 2009, the prosecuting authority ipegtd the Commission asking for the case to be
reopened. It referred to the fact that the CouAmeal’s sentence assumed that the convictedperso
had served 55 hours of the community service heseatenced to carry out in 23 June 2008. Following
the final and enforceable conviction, the prosexpéuthority was told by the Norwegian Correctional
Services that the convicted person had served @i lof community service on the date when the
Court of Appeal sentenced him. It was alleged tihatwvrong number of community service hours
carried out had been assumed when determiningotinbined sentence. The prosecuting authority
alleged that the correct sentence would have hgenand not nine — months’ imprisonment if the itou
had known of the actual number of community serticers he had carried out.

The Commission’s assessment was that there wereinewmstances which seemed likely to result in a
substantially more lenient sanction according tiise 391 no. 3 of the Criminal Procedure Act.
Neither the prosecuting authority nor the courtvkitieat, during the period between the District @sur
conviction and the Court of Appeal’s convictiore ttonvicted person had carried out an additional 11
hours of community service, so that the total nundbdrours was 170. This was considered to be a



significant difference compared to the 55 hours Were assumed by the court and would mean the
sentence being reduced by one third. This was deredi to be a significantly more lenient sanction.

The Commission unanimously decided to allow théipatto reopen the case in so far as the sentgncin
was concerned.

7.17.12.2009 (2009 0119) Fraud — section 391 ngn@w circumstance)

In 2007, a man was convicted by the District Cofitalue added tax fraud equal to NOK 72 190,
attempted value added tax fraud equal to NOK 4% ®&0(ling to submit a tax return with a trading
statement for the 2004 and 2005 financial yearsfaitidg to submit VAT returns from the 2nd

instalment 2004 to the 6th instalment 2006 inckesithe District Court sentenced him to six months’
imprisonment, of which 90 days were suspended.cbheiction was appealed against to the Court of
Appeal, which only allowed the appeal against g@ence to be heard. The Court of Appeal gave him a
suspended sentence of five months’ imprisonment.

The convicted person petitioned for the case taebpened and referred to a decision by the Diratdor
of Taxes in an appeal that had been made afteatindction became final and enforceable. An
underlying department’s decision had been alteyetthd Directorate in that the amounts on which the
conviction was based were considerably reduced pftwecuting authority became a party to the
petition.

The Commission found that the conditions for reapgithe case pursuant to section 391 no. 3 of the
Criminal Procedure Act were present in that thee€torate of Taxes’ decision was a new circumstance
which seemed likely to lead to the convicted pefs®ing acquitted in relation to item | of the
indictment, which related to VAT fraud. There wésoaa reasonable chance of an acquittal in relation
item Il of the indictment, attempted VAT fraud, @fra substantially more lenient sanction for thime

in that the amount on which the sentence was baaedoo high. Items Il and IV of the indictment,
which related to the failure to submit VAT retumnsd tax returns with trading statements, were also
reopened in that the Commission stated that betlytiestion of guilt and any sentencing relating to
these items should be looked at together withékalt of a new hearing regarding the other issudéisa
indictment.

The Commission unanimously decided to allow th&ipatto reopen the case.
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