Norwegian Criminal Cases Review Commission

Annual Report for 2005
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convicted person should have his/her case retgeahbther court.
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The Criminal Cases Review Commission’s activitiesral composition

The Criminal Cases Review Commission was set upwahg a revision of Chapter 27
of the Criminal Procedure Act. The amendment carteeforce on 1 January 2004.

The Commission has five permanent members and #tteaates, all of whom are
appointed by the King in Council. The Chairman,&/€€hairman and one member must
hold a university degree in law [LLM]. The Chairmigrappointed for a period of five
years and members for a period of three years.

The Commission is made up as follows:

Chairman: Janne Kristiansen

Vice Chairman: Ann-Kristin Olsen, Governor of Vesgder County

Members: Vidar Stensland, Court of Appeal Judgb@tHalogaland Court of
Appeal.
Svein Magnussen, Professor of Psychology at theesity of
Oslo.

Anne Kathrine Slungard, Director of Marketing atti& Eiendom.

Alternates: Helen Seeter, District Court JudgénatRredrikstad District Court
@ystein Maeland, Head of Department at Ulleval Ursiitg
Hospital.
Harald Stabell, advocate and defence counsel (Miatich 2005)
Erling O. Lyngtveit, advocate and defence counseh{ March
2005)

The Criminal Cases Review Commission’s Chairmaaise employed full-time as Head
of the Secretariat. She has previously practiseahaslvocate and defence counsel. The
Secretariat also comprises eight employees, sihoin are investigators. Two of the
investigators have police background and four ang/érs. The investigators have
experience that includé&ipos (the National Criminal Investigation Service), the
Institute for Forensic Medicine, the Access Revigg@Committee on the Norwegian
Police Security Servicgnnsynsutvalget), the Parliamentary Ombudsman for Public
Administration, the Ministry of Justice, as welllag/ practice and the courts. The
Secretariat also has two secretaries and its effice situated at Teatergaten 5, Oslo.



The Criminal Cases Review Commission in general

The Criminal Cases Review Commission is an indepenblody that is to decide
whether a convicted person petitioning to havgudgment (i.e. the conviction/
sentence) that was pronounced in his/her caseweslieshould have that case retried in
court. If the Commission concludes that it shothé, case will be referred for retrial
before a court other than the one that pronounagghpent.

The Criminal Cases Review Commission decides its warking procedures. It cannot
be directed as to how to apply its authority. Mersli# the Commission may not
consider cases where they are disqualified undepitbvisions of the Courts of Justice
Act (domstolsloven). Where a petition to reviewoadction/sentence in a criminal case
has been submitted, the Commission must make &ctolg assessment about whether
the conditions for review are satisfied.

The convicted person may petition for a convicts@mtence passed in a criminal case to
be reviewed if:

* There is new evidence or new circumstances thatleaamyto acquittal, the
application of a lesser penal provision, or a cd&sibly lighter sentence.

* In a case against Norway, an international couthetUN Commission on
Human Rights has concluded that the decision, ariing of the case, is in
contravention of international law, so that them grounds to expect that a new
examination of the criminal case will lead to deliént conclusion.

* Anybody, who has had crucial dealings with the chas committed a criminal
offence that may have affected the judgment talteadvantage of the person
convicted.

e The Supreme Court has departed from an interpoetafi the law on which it
relied earlier and on which the judgment is based.

» There are special circumstances that cast douttteocorrectness of the judgment
and where serious consideration suggests that shexdd be re-examination of
the charged person's guilt.

A petition for case review must be submitted intwwg. There is no time limit for
petitioning a review. The Commission has a dutgrtwvide guidance to the person
requesting his/her case to be reviewed. The Conwonigself is responsible for ensuring
that all relevant information about the case igdpo®d. In most cases, direct contact and
dialogue will be established with the individuahcerned. The appellant calling for
review may have a defence counsel appointed atopekppense only where special
reasons apply.

The Criminal Cases Review Commission ensures ttfadraugh examination is carried
out on the case’s legal and factual aspects, wsthbaequent report, and the Commission
may gather information in the way it sees fit.



The Commission may call the accused and witnesse$armal discussions or
guestioning. It may hold oral hearings or requegtence to be heard in court. Moreover,
it can petition the court for persons to be ingsged, put under observation, and for
coercive measures to be applied. The Commissiomede orders for compulsory
disclosure, appoint experts and conduct investigatiln special circumstances, it may
request the prosecuting authorities to conductinahinvestigations. Otherwise, cases
are reviewed and reported on by the Secretariatfsinvestigators.

The Commission’s Chairman/Vice Chairman may turwretitions that by virtue of
their nature cannot be reviewed, that do not carday grounds for review according to
the law or that clearly will not succeed. In otbases, the whole Commission will decide
on petitions.

If the Commission decides to review a judgment,ddee will be referred for retrial to a
court of equal standing to the one that pronourticegudgment. This means:

« If the judgment was pronounced by a district céiotmerly county or city
courts), the Commission will send the case to therCof Appeal to nominate a
district court.

« If the judgment was pronounced by a Court of Appi case will be sent to the
Interlocutory Appeals Committee of the Supreme €Ctunominate a Court of
Appeal.

e If the Supreme Court pronounced the judgment, tire&Sne Court will
reconsider the case.

Cases and procedure

During the year, the Commission held 9 meetings @dedays. The number of petitions
received has gone down in comparison with the-sastear, but the Commission
nevertheless received 140 petitions for case reine2®05 against 232 in 2004. In 2005,
at total of 129 cases were completed. 110 of these heard on their merits. Of the
cases heard on merit, 8 were referred to the ¢oureview, while 19 were disallowed.
The remaining 83 cases were rejected, as it was ttlat they could not succeed. The
other 19 cases concluded were formally dismissethey did not fall within the
Commission’s mandate. This applied mainly to pai for the review of civil judgments
and investigations dropped. Some of the petitioeasevalso withdrawn for various
reasons.



The table below gives a complete overview of thenlper of petitions received and cases
completed:
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The diagram below shows the outcome of the casasl loe merit in 2005:
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Since the start-up 1 January 2004, the Commissasirdceived a total of 372 petitions
and 190 of the cases are completed. A total ofal@ bbeen referred to the court and 19
disallowed. 101 of the cases were rejected bedaeyecould clearly not succeed, while
the rest, 57 cases, were dismissed on formal gseound

The table below thus gives a complete overviewhefrtumber of petitions received and
cases completed for the Commission’s first two yedioperation:
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The Commission’s Chairman or Vice Chairman hasatltlority to reject any petitions
that clearly will not succeed, and a considerabtgér number of petitions has this year
been rejected by the Chairman/Vice Chairman th&900%. This is due to the fact that a
large number of this type of cases was consideygtidwhole Commission during the
Commission’s first year of operation even though @hairman/Vice Chairman formally
had the authority to reject them. This was donerder to establish the borderline
between petitions that could and could not be dansd by the Chairman/Vice
Chairman. Regardless of this, the proportion oitipes that are rejected has increased
since 2004, something that is primarily attribu¢atd the fact that the secretariat receives
relatively many petitions for review which are iffieet pure appeals, and the secretariat
has devoted a great deal of effort to “filteringése as quickly as possible. This is of
vital importance in order to use the Commissiowerall resources in the best way
possible for cases that require further investigati

A lot more cases than expected came in in 2004 ee€ommission was set up, and
the number of petitions for a review is still abavieat the legislator relied on. It is an
important objective to catch up with the backlognfrthe start-up year. The Commission
has an independent duty to investigate, which neayeoy labour-intensive in cases of a
certain size. This work is resource-consuming watlthe same time constituting a
crucial part of the secretariat’s duties as welpahaps the most important reason for
setting up the Commission. Several of the caseshwimw make up the Commission’s
backlog must be expected to require a good daalestigation after importance was for
a while attached to filtering petitions which clgazould not succeed.

In order to catch up with the backlog and contettat an effective processing of
petitions, the Commission has set tentative timetdi for the individual steps of the
processing of cases. However, larger cases williregnore time than what these time-
limits allow for and the time-limits shall under nwcumstances affect the quality of the
Commission’s work. Already during the first yearagferation, the secretariat was
allocated three new posts, but in order to catchvitipthe backlog, the allocation of
further resources is necessary so that more imatets can be appointed for a limited
period of time.

The appointment of a defence counsel for the coedtiperson may also to a certain
extent save the secretariat a great deal of wockimection with guidance and
investigation. The law gives the Commission thétrig appoint a defence counsel where
special reasons apply. Consequently, it is necg$sanake a concrete evaluation on a
case-to-case basis of the question whether a detenmsel shall be appointed. In
practice, the Commission has appointed a defenaoeseb when there has been reason to
assume that the convicted person may be not dwltgason of insanity, because he will
in that case be entitled to a defence counselayestage of the proceedings. A defence
counsel has also been appointed in especially cagmepsive or complex cases, or if the
person convicted lives in an out-of-the-way placéhat it will be particularly resource-
consuming for the secretariat to give the persaqustion proper guidance. The



appointment of a defence counsel may in such adsesontribute to a better and more
proper investigation of the case. The appointmeilhimumost cases be limited to a
certain number of hours, for example in order wve a more detailed rationale for the
legal and factual basis of the petition. Also ia tArger or complex cases such a ceiling
has been set, which can be reassessed if and i@eed arises.

Other activities of the Commission:

In April 2005, the Commission and the secretaredtl fa two-day seminar with a view to
further improving the internal routines of the s#ariat and routines between the
secretariat and the Commission. In this conneaéetain amendments/adjustments to
the law which seem necessary after the first yeaperation were discussed.

The cooperation with the Commissions in England $catland has continued and the
Chairman of the Commission attended together aghCGhairmen of these Commissions
a major international conference in Winnipeg in & The conference was called
“Unlocking Innocence — An International ConferemmceAvoiding Wrongful

Conviction”. During the conference, which was hi@ldDctober 2005, the Commission’s
Chairman attached special importance to explaimmgore detail the Commission’s
fundamental principles and method of operation.

The Chairman of the Commission has briefed the $tilemiof Justice every six months
about the activities of the Commission and has taaiad contact with members of the
Ministry of Justice’s political leadership.

A meeting has been held with the legal departmetiteoMinistry of Justice on matters
concerning adjustments to the Criminal ProceduresAavell as other laws and
regulations. Proposals for amendments and adjussrhene been forwarded to the
Ministry and been circulated for consultation irD8Qvith 1 February 2006 as the closing
date for comments.

Among other activities is mentioned the Chairmaitendance at the Minister of
Justice’s Conference for Department Heads and drdidlLawyers Conference in
Reykjavik.

The Commission’s Chairman has also conducted exdtaativities in the form of
lectures on the Commission’s activities at the Eiwve General of Public Prosecution’s
meeting for the public prosecutors, as well actule to the Ministry of Justice’s legal
department and the Probation and Care of Offert8engces (Kriminalomsorgen),
region south and region west. The Chairman alse gdecture at a seminar on crime
policy at the University of Oslo, and the Vice Qhaan of the secretariat presented a
paper at a seminar on criminal law and court pcacnd procedure in criminal
proceedings under the auspices of the Competentenitee for Judges.

The Commission’s website is updated with informatdoout the Commission and its
work atwww.gjenopptakelse.n@® summary of the cases that are referred to dloet ¢or
review can be downloaded continuously.




Current decisions:

The cases which the Commission has referred todabe for review in 2005 are as
follows:

1. (2004-00018)

A man was in 1988 sentenced to one year’s imprismrior contravention of section
195, paragraph 1, first penal alternative, andse@07, paragraph 1, first penal
alternative, of the Penal Code for indecent assauttis daughter under 14. After having
served his sentence, the convicted person died.

On behalf of the convicted person his other chiiduetitioned for a review. The specific
reason for the petition given was that there isyodew medical knowledge as regards
the evaluation of anogenital (anal and genitaljifigs in small children. Reference was
also made to the fact that the interview of thédcbonducted by the judge in the relevant
case must be deemed to have been without muchtpr@balue. After having
investigated the case in more detail, includingdb&ining of a new expert opinion of
the anogenital findings described by the examimpingsician, the Commission found that
there was a reasonable possibility that the coediperson would have been acquitted if
the new expert opinion had been presented to theaong court.

The Commission attached importance to the factttleaexamining physician appeared
to have expressed his opinion with a very high de@f certainty, a fact that was
unfortunate in this case. The new expert opiniotheumined the significance of the
findings which the examining doctor had descrilfagdthermore, the Commission found
it unfortunate that the physician’s examinatiorsktplace before the judge’s interview of
the victim with the possibilities this gave forluéncing the interview. The judge’s
interview was also characterised by leading questand no free statement by the
victim. Also what the victim allegedly told the ewaing physician seems to have come
out after leading questions.

Based on an overall evaluation, the Commissiondéekcihat there were grounds for a
review pursuant to section 391, subsection 3,®fQhminal Procedure Act and referred
the case to the court. As the convicted persondsasased, the court would have to
acquit him without a new trial, cf. section 40Gstlparagraph, of the criminal procedure
act.

Subsequently, the court of appeal pronounced judgaeuitting the convicted person
without a trial.

2. (2004-00050)

A man was in 1991 sentenced to a term of imprisonirokl year and 9 months for
contravention of sections 195, paragraph 1, fiestgb alternative and 207, paragraph 1,
of the Penal Code for indecent assault on his Sagear old daughter. He was also
convicted of contravention of section 212, paragrapfirst penal alternative, of the
Penal Code for indecent assault on his daughtepdtidoned for a review before the
Commission, pleading amongst other things thetfedtnew medical knowledge would
show that his daughter had not been a victim ofamsault.
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After having investigated the case in more degad, by appointing new medical experts
and interviewing the convicted person and his nOvwy&ar old daughter, the Commission
decided that there were grounds for a review otdee and referring it to the court for a
new trial. In its decision the Commission was spli& majority and a minority.

Based on an overall evaluation of the new exp@te seen in conjunction with the
other evidence produced before the convicting ¢colet majority found that the evidence
situation in the case — in the light of the medlgadwledge we have today — is
significantly different from what it was when thase was tried by the court in 1991. The
Commission had to assume that the medical evidatite time emerged as totally
unambiguous to the effect that the convicted pessdaughter must have been the victim
of sexual assault and that there were no othereteaale explanations for the findings
made. However, whether she had in actual fact beewuictim of indecent assault is
today an open question if the medical findingsema&uated separately. Seen in
conjunction with the way in which the victim’s statent came out and the way it
developed over time, it could not be disregarded What she explained to the judge in
1990 was not personal experience, but was for eleabgsed on scenes from a sex film.
The convicted person’s daughter has in interviewsonnection with the Commission’s
consideration of the case not been able to conéritwua further elucidation of the case
because she is today unable to remember anytlfongtfre time when the indecent
assault allegedly took place. The Commission’s nitgjooncluded that the report from
the new medical experts was likely to lead to ajuétal or to the application of a
considerably milder penal provision or a considbrafiore lenient penal sanction
pursuant to section 391, subsection 3, of the @airfPrrocedure Act.

Based on an overall evaluation of the new exp@admeseen in conjunction with the other
evidence produced before the convicting court@hmmission’s minority found that
there was no basis for drawing the conclusionttianew expert report would be likely
to lead to an acquittal. After this, the case vedsrred to the court for a new trial.

3. (2004-00089)

A 24-year old man was in 2001 convicted by the €otiAppeal to 13 years’
imprisonment for the import of almost 10 kilos @rbin. Following an appeal to the
Supreme Court, the sentence was reduced to 12 yigersonvicted person’s reasons for
petitioning for a review was that there was newderice in that his older brother
admitted that he was the one who had committedrin@nal offence for which his
brother was convicted.

After having investigated the case in detail, idahg by interviews of the convicted
person, his brother and other witnesses, the Cosmnisound that there was a basis for
reviewing the case and decided to refer it to thetcfor a new trial.

The Court of Appeal attached considerable impoddadhe police’s telephone analyses
which linked the convicted person to the importinfgs. The analyses showed that there
was traffic between the two mobile phones whichdbevicted person used and other
involved persons’ telephones, before as well a;dwand after the import of the drugs.
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The telephone transcripts showed among other thivegshere was a clear connection
between the convicted person, the people pulliegthings abroad and the courier who
brought the drugs to Norway. One of the telephavees confiscated by the police in a car
which was at the convicted person’s disposal dtttimee.

The convicted person’s brother was also mentionexnnection with the case.
However, during the police investigation it camé that the brother was abroad for a
fairly long time and that he had left the countppeoximately one month before the
crime took place. This was stated by both the aadiperson and other members of the
family. In the judgment the Court of Appeal statest it is in no way likely that the
brother was in Norway at the time in question.

The convicted person’s brother was later sentet@adong prison sentence for another
contravention of the drugs legislation. He then t®dro confess that he was the one who
had participated in the import of heroin for whiuls brother was convicted. When it
became clear that the courier had been stoppethariteroin discovered, he put pressure
on the family members to protect him by saying tiehad left the country some time
earlier. The reason why he had not said anythigiahis involvement in the case earlier
was that he did not believe there was sufficiemde@vwe to convict his brother.

The convicted person’s brother has in interviewth\the Commission’s investigator
given a very detailed explanation about his involeat in the case. His statement tallies
on several and important points with the informatibat came to light through police
investigation, and also with information that caou through the examination of other
witnesses. For one thing, his brother gave infoilonasbout the police’s undercover
work that was so detailed that it was a strongciaiiion that he had made those
observations personally. This was information thas not known from the case
documents, nor had it been presented in courtCldmemission found that the new
evidence seemed likely to lead to an acquittal afhydication of a more lenient penal
provision or a considerably more lenient penal Bangursuant to section 391,
subsection 3, of the Criminal Procedure Act, arad there was a reasonable possibility
that it would have led to a different outcome ifidd been presented to the convicting
court.

4. (2004-00180)

A man was in 1970 given a suspended sentence ddé@for contravention of section
196, paragraph 1, of the penal code for indecesgudison a girl under 16. The convicted
person was at the time of the act 18 years andrithmwhile the girl was 15 years and 5
months. He petitioned for a review before the Cossion since both the victim and the
convicted person said that they had not engagediecent intercourse. Both explained
why the statements had turned out the way theyndli®70.

After having investigated the case in more detadluding interviews of the convicted
person, the victim and two witnesses, the Commisdexided that there were grounds
for review and for referring the case to the cdarta new trial.

The judgment from 1970 was based on the convictesbp’s evidence at the trial and
the victim’s deposition read out at the trial. kswnot clear whether the defence counsel —
at the time of the victim’s deposition or at a tageage of the prosecution — was given
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sufficient opportunity to refute her statement @otl questions to her. Nor did it transpire
from the case documents what the basis was fan#estigation and the suspicion
against the convicted person of sexual assauli®@rittim. The Commission gave very
concrete reasons for its decision and in this easepted a review on the basis of the
victim’s changed statement.

The Commission also attached importance to thertesy from the owner of the bed-sit
where the act allegedly took place. Based on arathand concrete evaluation of the
new statement in conjunction with the other evigeaed the circumstances presented to
the convicting court, the Commission concluded thatstatement seemed likely to lead
to an acquittal or to the application of a sigrafily more lenient penal provision under
section 391, subsection 3, of the Criminal Proced\at. The case was referred to the
court for a new trial.

The District Court subsequently pronounced judgnaequitting the convicted person
without a trial.

5. (2005-00004)

A man was in 1992 sentenced to 300 hours of commyaaivice for various
contraventions of the Penal Code. The judgmentneasppealed. During the
investigation of a new case against the man, itdeasded to put him under judicial
observation. The experts concluded that the acowasdnentally retarded to a high
degree. The investigation was subsequently droppeduse of doubt as to the accused’s
soundness of mind at the time of the offence.

Subsequently, a review of the earlier sentencepgtisoned. Reference was made to the
fact that it had to be taken for a basis that thevicted person was of unsound mind at
the time when the offences for which he was coedidh 1992 were perpetrated. The
prosecuting authority endorsed the petition.

The Commission found that there were grounds faeveng the sentence from 1992
given that the court-appointed experts had condubat the accused was mentally
retarded to a high degree, a condition that hadddsis entire life. The statement by the
forensic psychiatrists had to be regarded as acmewmstance or new evidence that
seemed likely to lead to an acquittal, cf. sec86f, subsection 3, of the Criminal
Procedure Act. The case was therefore referreldetaaurt for a new trial.

6. (2005-00020)

A 21-year old man was in the spring of 2003 inNleelre Romerike District Court
sentenced to imprisonment for 2 years and 1 manfitithich 1 year and 3 months was
suspended, for rape of and sexual intercourseanminl under 14. He was also convicted
for sexual intercourse and acts with children uriderin addition to the prison sentence
he was sentenced to pay damages to the victims.

In 2004, the convicted person was indicted for aémitercourse with children under 14
and 16, and for aggravated theft. In this connedtie experts were appointed who
concluded that the defendant was mentally retatol@chigh degree at the time of the
criminal offences. The indictment was subsequeniflydrawn and the case dropped
because of doubt as to the defendant’s soundnesadf
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In February 2005, the convicted person petitiomedfreview of the judgment from
2003. The two experts were in September 2005 afgrbly the court and given a
mandate to present a statement concerning theiguesdthis soundness of mind at the
time the offences, for which he was convicted m Ehstrict Court in the spring of 2003,
were committed. In the supplementary statemenexiperts stated that also at that time
the convicted person was mentally retarded to la tiepree.

The convicted person’s petition and the supplenmgstatement from the forensic
psychiatrists were forwarded to the Director Gehef&ublic Prosecutions with the
question whether the petition for review would bel@sed. In a reply from the Director
General of Public Prosecutions in October 2005t&tes in conclusion that he considers
that the conditions for a review are satisfied Hredpetition for a review is endorsed.

The Commission found that the statement by thenBegpsychiatrists from 2004 and the
supplementary statement from 2005 constituted nesrastances that were likely to
result in an acquittal since the convicted persas wonsidered to have been mentally
retarded to a high degree at the time when he ctedrthe offences for which he was
convicted in the District Court in the spring of03 The conditions for review under
section 391, subsection 3, of the Criminal Proced\at were satisfied and the case was
referred to the court for a new trial pursuantdot®n 400 of the Criminal Procedure Act.

7. (2005-00030)

Four men were in 2004 convicted in the District @dor actual bodily harm and
threatening behaviour under especially aggravatirggimstances and for vandalism.
Three of them appealed against the judgment an@dliet of Appeal took a different
view of the evidence. The exercise of violence w@ssidered to be actual bodily harm,
while especially aggravating circumstances weredeemmed to be applicable. One of the
appellants was also acquitted of vandalism inttimaiCourt of Appeal found that two of
the convicted persons had left the scene beforeahéalism took place.

The person who had not appealed, petitioned few@w of the District Court’s
judgment. It was argued that his case should bsidered in the same way as those who
had appealed.

The Commission concluded that the conditions feevéew in section 391, subsection 3
of the Criminal Procedure Act were satisfied. Theywhe Commission saw the case, the
Court of Appeal’s judgment constituted a new cirstance. In the evaluation of the
question whether the Court of Appeal’s judgment likasy to lead to an acquittal, the
application of a more lenient penal provision aignificantly more lenient penal
sanction, the Commission attached decisive wewttid fact that the role of the person
who petitioned for review had to a large extentrbeeth described and evaluated in the
Court of Appeal’s judgment. The case was accorgirgflierred to the court for a new
trial.

8. (2005-00187)
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A woman was in 1990 given a suspended sentence ddyls plus a fine for
contravention of section 317, cf. section 318 efenal Code — handling stolen goods.
In connection with the investigation in anothenanal case in 2002/2003 the convicted
person was submitted to a forensic psychiatric éxation. The experts concluded that
she was assumed to have been psychotic at theheredfences were committed. A new
forensic psychiatric examination showed that she prasumably also psychotic in the
sense of forensic psychiatry at the time when #rahng of the stolen goods took place.
Against this background, the prosecuting authogtyuested a review of the judgment
from 1990. The convicted person agreed upon thaqgrefor review.

The Commission found that the fact that she waerdang to the forensic psychiatric
statement psychotic at the time the offence waswitted constituted a new
circumstance in the case. This new circumstantkely to lead to an acquittal because
anyone who is psychotic at the time of the offesicall not be punished, cf. section 44,
paragraph 1, of the Penal Code. It was decidedtleatase would be retried by a new
court pursuant to section 391, subsection 3 oCitwainal Procedure Act.

Subsequently, the District Court pronounced a d&tiacquitting the convicted person
without a trial.



