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Annual Report 2006

The Norwegian Criminal Cases Review Commissiomigidependent body which is
responsible for deciding whether convicted pershmild have their cases retried in
a different court.

The Norwegian Criminal Cases Review Commission’s #eities and
composition:

The Norwegian Criminal Cases Review Commission @gablished by a revision of
Chapter 27 of the Criminal Procedure Act. The stejuamendment came into force
on 1 January 2004. The chapter has later been addrydthe Act no. 53 of 30 June
2006, with effect from 1 July 2006.

The Commission’s members are appointed by the Kir€ouncil and the
Commission has five permanent members and threenate members. The
Chairperson, Vice Chairperson and one of the mesnineist have law degrees. The
Chairperson is appointed for a five-year periodilevthe members are appointed for
three-year periods.

The Commission is made up of the following:

Chairperson: Janne Kristiansen

Vice Chairperson:  Ann-Kristin Olsen, County GovaronbVest-Agder

Members: Vidar Stensland, Judge at the HalogaGmdt of Appeal
Svein Magnussen, Professor of Psychology at theddsity of
Oslo

Anne Kathrine Slungard, Marketing Director oftEnEiendom

Alternate members: Helen Saeter, Judge at FreddiBistrict Court
@ystein Mzeland, Divisional Director of Ulleval Ueirsity
Hospital
Erling O. Lyngtveit, lawyer and defence counsel

The Norwegian Criminal Cases Review Commission’aifpierson is also employed
full-time as the Head of the secretariat. She megipusly worked as a lawyer and
defence counsel. The secretariat furthermore asnsisd0 employees, of whom eight
are investigators. Three of the investigators hmliee backgrounds and five are
lawyers. The investigators have experience fronN&gonal Criminal Investigation
Service, the Institute of Forensic Medicine, thedss Reviewing Committee on the
Norwegian Police Security Service, the Parliamgn@mbudsman for Public
Administration, the Ministry of Justice and the iee] law firms and the courts. The
secretariat also has two secretaries and its sffice in Teatergata 5 in Oslo.



In general regarding the Criminal Cases Review Comimssion:

The Commission is an independent body which isaesiple for deciding whether
convicted persons who seek a review of their camotuconviction and/or sentence
should have their cases retried in court. If then@ussion decides that there should
be a review, the case will be referred for retoifore a court other than that which
imposed the conviction/sentence.

The Criminal Cases Review Commission determineswis working procedures and
cannot be instructed as to how to apply its autjoklembers of the Commission
may not consider cases for which they are disqadlédccording to the provisions of
the Courts of Justice Act. If a petition to reviawonviction/sentence in a criminal
case has been received, the Commission must olgBctissess whether the
conditions for reopening the case are present.

A convicted person may petition for a review ofraaf and enforceable
conviction/sentence in a criminal case if:

. There is new evidence or new circumstances tlagtlead to an acquittal, the
application of a more lenient penal provision @uastantially more lenient
sanction.

. In a case against Norway, an international couthe UN Commission on

Human Rights has concluded that the decision drearing of the convicted
person’s case conflicts with a rule of internatidaa, so that there are
grounds for assuming that a reopening of the cahgase will lead to a
different conclusion.

. Someone who has had crucial dealings with the bas committed a criminal
offence that may have affected the conviction/sesgdao the detriment of the
convicted person.

. A judge or jury member who dealt with the casea wat impartial and there
are reasons to assume that this may have affdwerbnviction/sentence.

. The Supreme Court has departed from a construofithe law that it has
previously applied and on which the conviction/seck is based.

. There are special circumstances that cast doutiteocorrectness of the

conviction/sentence and weighty considerationscatei that the question of
the convicted person’s guilt should be re-examined.

A petition to retry a case must be submitted irtingi There is no time limit for
petitioning for a retrial. The Commission has aydotprovide guidance to anyone
asking to have his/her case retried. The Commissiogsponsible for ensuring that

all relevant information on the case is producadnbst cases, direct contact and
dialogue will be established with the individuahcerned. When there are special
grounds for this, the party petitioning for a ratrnay have a legal representative
appointed at public expense. The Commission mayagpoint counsel for the victim
in accordance with the Criminal Procedure Act’'segahrules in so far as these apply.

The Commission ensures that a thorough examinafitime legal and factual aspects
of the case is carried out and may gather infoilonat the way it sees fit.



The Commission may summon defendants and witnésiseks or a formal
interview. It may hold oral hearings or request #nadence be given in court.
Moreover, it can petition the court for a persdmatkground report, mental
observation and for coercive measures to be applieel Commission may make
orders for compulsory disclosure, appoint expemntslzold inquiries. Cases are
investigated by the secretariat’s own investigatious in special circumstances, the
Commission may request the prosecuting authotibiéske specific investigatory
steps.

Petitions are decided on by the entire Commisdiahthe Commission’s
Chairperson/Vice Chairperson may reject petiti@garding cases which cannot be
reopened due to their nature, which do not corgaingrounds for being reopened
according to the law or which will clearly not seed.

Should the Commission decide that a convictioné&sar# is to be reviewed; the case
will be referred for retrial to a court of equadstiing to that which imposed the
conviction/sentence. This means:

. If the conviction/sentence was imposed by a Ris€@ourt, the Commission
sends the case to the Court of Appeal which nomgatDistrict Court for a
new hearing.

. If the conviction/sentence was imposed by a ColuAppeal, the case is sent

to the Supreme Court’s Appeals Committee, whichinates a Court of
Appeal for a new hearing.

. If the Supreme Court passed the sentence, thee@epCourt is to reconsider
the case.

Cases and procedure:

During the year, the Commission has held 15 megtagting for a total of 22 days.
In addition, the Commission has held a hearingpénTiorgersen case that lasted for
four days. The number of petitions received hdsriadompared to the year when the
Commission started up, but has risen compared@6.2lhe Commission received
173 petitions for a case review in 2006, compaoet¥D in 2005 and 232 in 2004. A
total of 144 cases were concluded in 2006, of whit® were heard on their merits.
Of the 118 petitions heard on their merits, 13 weferred to a court for a new trial,
while 29 were disallowed. The remaining 76 case®weected by the Commission
or the Chairperson/Vice Chairperson as it was dlestrthey could not succeed. Of
the 13 cases referred to court for a new trial Gbenmission’s members have
disagreed on three, and of the 29 cases wherestli®ps were disallowed, the
Commission’s members have disagreed on two. Then@ission’s decisions to reject
petitions have been unanimous.

The other 26 cases that have been concluded waresded on formal grounds
because they did not fall within the Commissionanalate. These included petitions
to review civil judgements, for example. Some @& fetitions were also withdrawn
for various reasons.



A complete overview of the number of petitions reed and cases concluded in 2006
is given in the table below:
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Violence, threats 50 |38 |5 10 | 5 14 4
Drugs 26 16 | 3 3 9 1
Property crimes 24 |21 |3 7 4 6 1
Misc. crimes 10 | 8 1 1 4 1 1
Misc. misdemeanours 21 | 17 1 12 4
Temporary rulings 1 1 1
Prosecutions dropped 1 1 1
Seizure or nullification 1 1
Inquiries 9 9 1 1 2 4
Fines 1 1 1
Civil actions 4 2 2
Other regarding professiona
matters
Total 173 144|113 | 29 |16 |60 |1 11 | 2 1 1 1 2 0 0 1 2 4




The figure below shows the outcome of the caseslt@atheir merits in 2006:

Reopened 11 %

Disallowed 25 %

Rejected by the
Chairperson/Vice
Chairperson

50 %

Rejected by the
Commission 14 %

Since its formation on 1 January 2004, the Commmiskas received a total of 545
petitions and has concluded 334 of the cases.aA ®d26 cases have been referred to
the courts and 48 have been disallowed. 178 ofdkes have been rejected by the
Commission or Chairperson/Vice Chairperson becthesecould obviously not
succeed, while the rest - 82 cases — have beeisdetinon formal grounds.



The table showing the total figures for the Comimiss first three years of operation
is thus as follows:
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Property 79 39 4 12 6 14 3
crimes
Misc. crimes 35 18 1 2 3 9 1 1 1
Misc. 70 48 3 4 6 28 6 1
misdemeanours
Temporary 1 1 1
rulings
Prosecution 10 10 9
dropped
Seizure or 1 1 1
nullification
Inquiries 15 | 13 1 3 1 2
Fines 4 4 4
Civil actions 21 19 19
Other
regarding 1 1 1
professional
matters
Total 545 | 334 | 26 48 36 142 | 6 24 6 2 3 9 19 1 1 4




The figure below shows the outcome of the casesllw@atheir merits in 2004, 2005
and 2006:

Reopened 10 %

Disallowed 19 %

Rejected by the
Chairperson/Vice
Chairperson 57 %

Rejected by the
Commission 14 %

The Commission’s Chairperson or Vice Chairpersaitha authority to reject any
petitions that can clearly not succeed, and a laugeber of petitions were rejected by
the Chairperson/Vice Chairperson in 2006 too. Thgimarily linked to the fact that
the secretariat receives quite a lot of petitiarsaf case review that are in reality
appeals, and the secretariat has made great dffdristo “filter” these out as quickly
as possible. This is entirely necessary in ordettitse the Commission’s total
resources in the best possible way on cases tpaiteea more detailed investigation.

The number of new cases during the first threesybas been much greater than
expected when the Commission was established ha&ndumber of petitions for a

case review that is received is still higher thaat assumed by the legislature. One of
the Commission’s main goals is to reduce the backibe Commission has an
independent duty to investigate, which sometimgsires a lot of work to be carried
out in extensive cases. This work utilises a latesurces but is also a key part of the
secretariat’s tasks and is perhaps the most imparason for the creation of the
Commission. Several of the cases in the backlog briexpected to still require

quite a lot of investigatory work.



In order to reduce the backlog and try to conteltotthe efficient conclusion of
cases, the Commission has set tentative deadbnesth part of its procedural work.
However, major cases will require more time thaat #llowed by these deadlines,
and the deadlines must under no circumstancesahaegative effect on the quality
of the Commission’s work. The secretariat’s stedf increased by three full-time
equivalents during the Commission’s first year péation, and was further
strengthened by two investigators in the autum0ofi6.

The appointment of a defence counsel for a convipeggson can also to a certain
extent reduce some of the secretariat’s work rejath guidance and investigation.
The Act allows the Commission to appoint a defesmansel for a convicted person
when there are special grounds for doing so. Ittriinggefore be specifically
evaluated in each case whether a defence courtsdbésappointed. In practice, the
Commission has appointed a defence counsel where ihreason to assume that the
convicted person may be unfit to plead, in thawiiethen be entitled to a defence
counsel at each stage of the case. Otherwiseegadetounsel has been appointed in
especially comprehensive or complicated case$ tle iconvicted person lives in a
remote location, so that providing satisfactorydguice to the convicted person would
utilise a lot of the secretariat’'s resources. Tiygoantment of a defence counsel may
in such cases also make it easier to properly tigage the case. The appointment is
in most cases limited to a specific number of hpimsexample to provide a more
detailed explanation of the petition’s legal anctdial basis. Such a limit has also
been set for large or complicated cases, but #nse reassessed as required.

As from 1 July 2006, the Commission has been aigddto appoint a lawyer for a
victim pursuant to the rules stated in section 40&t seq, of the Criminal Procedure
Act. This has been particularly relevant in conimectvith interviewing offended
parties in sexual offences.

Oral hearings:

The Commission held its first oral hearing pursuargection 398, first subsection,
last sentence of the Criminal Procedure Act in 2006is was part of the preparatory
work for the Torgersen case. The hearing was lotibeapply to parts of three pieces
of technical evidence: the pine-needle evideneaeidbthbite evidence and the faeces
evidence, and was held from 27 to 30 March 200&. figaring was held in the
Commission’s premises and administered by the Casion’s Chairperson, Janne
Kristiansen. Of the Commission’s other membersaitteng Vice Chairperson Helen
Seeter, Svein Magnussen, Vidar Stensland, Anne iKati®lungard, Jystein Maeland
and Erling O. Lyngtveit also attended the heariftge convicted person was present
along with his defence counsel, Mr Erling Moss, &ndfessor Stale Eskeland. The
prosecuting authority was represented by chiefipydsbsecutor Jgrn Sigurd Maurud
and public prosecutor Anne Katteland.

During the hearing, Professor Rune Halvorsen @kémtiProfessor Kare Venn gave
evidence in connection with the pine-needle evideRecofessor David Senn (USA),
Professor David Whittaker (UK), senior researcherRood and Professor Tore
Solheim gave evidence regarding the toothbite emieeProfessor Per Brandtzeeg
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gave evidence in connection with the faeces evielefiee entire hearing was digitally
recorded on DVR.

The oral hearing provided the Commission with mofermation on the case and the
parties to the case as well as the Commission’sbeesrhad an opportunity to ask the
experts questions. The hearing was an open orikasi was also an opportunity for
the general public to find out about the experisivs. The experience of the oral
hearing was on the whole good. However, it alsiisatiquite a lot of resources, both
as regards time and means. There must therefaehgcal evaluation of which
cases are suitable for a hearing.

Investigative assistance:

According to section 398, first subsection of th@rhal Procedure Act, the
Commission is to ensure, on its own initiative ttiere is sufficient information on
the case. In practice, this work is primarily cadrout by the secretariat’s
investigators, but other solutions are sometimes @dlevant. Shortly before
Christmas 2005, while Fritz Moen’s case reviewtpetiwas being dealt with by the
Commission, it became known via the media thatragrehad confessed to the
murders of Sigrid Heggheim and Torunn Finstad $yhoefore he died.

As a result of this new information, the policertad to investigate this case. The
Commission contacted Trgndelag’s public prosecuinority and Sgr-Trgndelag
police district. After discussing the situationtthad arisen, in which the police and
Commission investigations were taking place atsdmae time, it was decided, in
consultation with the chief public prosecutor atiqe district, that the further
investigation work in connection with the confesswas to be carried out by the
Commission.

After this, the Commission, in consultation witle tBirector of Public Prosecutions,
asked the National Criminal Investigation Servigegos) for help to investigate this
case. Following this, much of the Commission’s stigations relating to the
confession were carried out by investigators fronp#s, working under the
leadership of the Commission’s Chairperson.

The Commission’s other activities:

Based on the Commission’s proposals regardingtstgtamendments after its first
year in operation, some changes were made to ct@ipta the Criminal Procedure
Act in Act no. 53 of 30 June 2006. As mentionedwvahohe Commission is now
authorised to appoint a legal counsel for the mictbther amendments of particular
interest are that the Act now states that the Casion’s decisions regarding fees to
the defence counsel and counsel for the victinfinat, and that, when strictly
necessary in order to avoid the risk of a serioumsecaffecting a person’s life, health
or freedom, the Commission may deny the convicexgdgn and his/her counsel
access to information.

The collaboration with the commissions in England &cotland has continued and a
tripartite seminar for the three commissions wdd lhreOslo on 4-5 May 2006. The
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experience gained from the hearings held by thevidgian commission was one of
the issues discussed, and information was alsagedwn the Norwegian project to
investigate causes of child deaths.

The Commission’s Chairperson has informed the Nenisf Justice of the
Commission’s activities every six months and has$ddditional contact with the
Ministry’s political leadership.

Of other tasks can be mentioned the Chairpersanrticpation in the Minister of
Justice’s head of government department conferandehe provision of comments
on the Ministry of Justice’s memo relating to maapid treatment of criminal cases.

The Commission’s Chairperson has otherwise caoigdvork to inform third parties
about the Commission, including attending inforimatmeetings for the Norwegian
parliament’s Standing Committee on Justice, andghas the opening speech at two
regional gatherings in connection with the cowtsion project.

The Commission’s website www.gjenopptakelse.norgiauously updated with
information on the Commission and its work. A surmynat the cases that are
assumed to be of particular interest is publishedet, including cases that are referred
for a renewed trial by the courts.

Topical decisions:

In its annual reports for 2004 and 2005, the Commisincluded brief versions of all
the cases that the Commission had referred fometma. In the 2006 report, the
Commission has decided not to report on decisioaisitave been referred for a new
trial solely because the convicted person has pataren to be unfit to plead. Instead,
the Torgersen case is discussed, as this is rejasdieeing of public interest even
though it was not referred for a new trial. The@arsen and Moen cases are included
in full on the Commission’s website, www.gjenopekse.no.

* % k% %

1. (200500127)

In 2004, a man was sentenced to jail for 75 dayageault occasioning actual bodily
harm and the wilful destruction of property. A pietn was submitted for the
conviction for actual bodily harm to be reviewetkat person who had previously
not been involved in the case claimed to haveheitvictim at the time in question.

The Commission questioned this person, who admittéukting the victim. In
addition, the medical records were obtained ansetlseowed that the person
concerned had been treated for injuries companiitethe stated course of events
during the period in question. Other witness obetgons that had been obtained
earlier in the case also supported his explanation.
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The prosecuting authority was told of the resulthhe Commission’s investigation
and agreed to the petition for a new trial.

The Commission felt there was new evidence thaheddikely to lead to the
convicted person being acquitted of actual bodagnin cf section 391, no. 3 of the
Criminal Procedure Act. The case was referred totdor a new trial.

Following a new trial, the District Court acquittdte convicted person of the charge
of occasioning actual bodily harm.

2. (200400070)

One of those convicted in the so-called Karoli casiee valuer — petitioned the
Commission for a retrial. He had been sentencéailttor two years and six months

in 1991 for complicity in criminally defrauding abk. He had also been sentenced to
pay damages of NOK 21 million. The petition fore#rial, alternatively an appeal,

and a later petition for a retrial were not allowed

The conviction was for criminally defrauding thenkaof a total of NOK 25,100,000.
Four persons were convicted of complicity in thigaads, or in parts of them. One of
the accused was acquitted of complicity in crimiinalid, but convicted of forging
documents. However, his conviction was quashedwatlg an appeal, and he was
later convicted of complicity in criminal fraud af@ging documents.

The bank had given a loan by issuing bank drafset@ral of the convicted persons.
These loans were given in part without securityl @npart with security in precious
stones. The valuer had issued a valuation cetfistating that the precious stones
were worth a total of NOK 149,090,000. The coutirfd that he had issued the
valuation papers independently of the preciousestdhat were obtained and provided
as security for the loans. In addition, the coneitivas based on the facts that the
valuation certificates formed the basis for the@we of bank drafts worth a total of
NOK 21 million, that the convicted person was awthed the valuation certificates
were to be used to take out a charge on the presiomes, and that they were to be
used to criminally defraud the lender.

The Commission investigated the case in furtheaidey questioning the then main
investigator and the person responsible for thegamation and the prosecutor in the
case. In addition, the valuer’s former spouse wesstioned. The petition also
referred to the fact that questioning a lendenire@en, with whom one of the other
convicted persons in the Karoli case had beenmtact prior to the offence that had
been adjudicated on, might shed new light on tise celating to the valuer. For this
reason, this lender was also questioned, as wagdish valuer who had valued
precious stones that were to be provided as sgdarithis loan in Sweden.
Investigations regarding this lender’s alleged faFsomplaint against the Swedish
valuer were also carried out in Sweden. This lehdertaken out a loan with a
company that had later gone into liquidation arfdrimation on the precious stones
was obtained from the liquidation proceedings netato this company.

In making its decision, the Commission was divided a majority and a minority.
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The Commission’s majority found that there wereugias for a retrial. The majority
placed emphasis on the fact that following the action it became known that, while
the main proceedings were taking place in Norwlag,3wedish police had twice
questioned the Swedish lender, with whom one otthdefendants had previously
been in contact regarding a loan. The lender’'estants to the police indicated that
this co-defendant in the case had on one occasien involved in an episode where
relatively inexpensive precious stones had bededirio higher valuations. The
convicted person, the valuer in the Karoli casé, ¢laimed ever since he was first
shown the seized precious stones that these wethenprecious stones he had
valued, so that someone must have swapped thepsesiones after the valuation. In
addition, he claimed that the precious stones chaleé been swapped while he was
valuing them. The lender’s statement to the patmeld thus be an indication that
swapping was this co-defendant’s modus operandhaddtherefore, to be of interest
to the convicted person’s defence, in the majaityew.

The majority also referred to the fact that the &wale valuer had valued the precious
stones that were submitted when the loan was raisBdeden as being worth
approx. SEK 30 million, and that this showed tlha&t dther convicted person had
access to precious stones that were extremelyealuahich was a prerequisite for
the convicted person’s swap theory. When beingtoresd by the Commission’s
investigator, the Swedish valuer said that it wassble to obtain consignments of
precious stones of a size such as that describib@ iconvicted person’s valuations
for as little as 25%, perhaps even 20%, of theitest appraised value if large
consignments were bought at source. In the majenigw, this was a circumstance
which might enable the other convicted person teela his disposal precious stones
that were very valuable.

The majority found that if the defence counsel Hadng the main proceedings been
given access to the police questioning of the Ssteldinder, this might have led to
more evidence being presented in relation to tmeicted person’s — the valuer’s —
swap theory. This, together with the fact thatdbevicted person’s circumstances
were part of an extremely extensive and compleg,dasvhich the evidence
presented relating to his circumstances seemedivaly speaking, to have been
slight and very few grounds had been given forcbisviction, especially with regard
to the subijective liability to punishment conditsphed the majority to find that the
lack of presentation of this questioning was a festual circumstance that meant the
conditions for a retrial pursuant to section 34, 310f the Criminal Procedure Act
had been met. Since the Commission’s majority reaildeéd there were grounds for a
retrial pursuant to section 391, no. 3, the majdound it unnecessary to decide
whether the conditions were met pursuant to se@8#) second subsection, of the
Criminal Procedure Act.

The minority referred to the fact that the impodarmf the new information and
circumstances had been pleaded in the former@efivr a retrial that had been
submitted to the court and on the whole agreed th#ghCourt of Appeal’s reasons for
why these did not provide grounds for a retriale Thinority also referred to the fact
that the Commission’s investigator had re-intenadwhe lender with whom the other
convicted person had been in contact, and thdetider had then explained that he
had been criminally defrauded by the other condigterson and that the Swedish
valuer had, in his opinion, also been involvedhis.tAlthough questions could no
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doubt be raised regarding the lender’s new evidetheeminority found that it did at
least not strengthen the grounds for a retrial.

The minority found in any case reason to commergame circumstances relating to
the valuation that was prepared in connection Wiéhloan raised in Sweden. In part,
differing information had been provided regardihg tvalue stated in the Swedish
valuation. At one time when the police questiotiedlender, the sum of around SEK
36 million was mentioned. In a later letter frone thwedish valuer to the convicted
person, the amount of approx. SEK 30 million wasiti@ed. In the documents the
Commission obtained in connection with the liquiolatproceedings relating to the
company in which the lender himself raised a latawas stated that the Swedish
valuer had in seven valuation certificates valletdrecious stones at SEK
35,663,250. The minority found it very doubtful thiae precious stones on which a
charge had been created could have had such a \fahe stones that were provided
as security for the loan were worth more than SEK#lion, the minority found it
difficult to understand why the co-defendant did pat more effort into realising the
charge that had been granted when it was seeththegépayment contract was not
being complied with. According to the lender’s extion, the loan was for SEK 4
million, so that the sale of precious stones wapprox. SEK 35 million should have
fully covered the amount due to the lender andnevi¢h interest and costs, the sale
should have meant that the co-defendant wouldrabdee a sound profit. Instead, he
seems to have allowed the charge to pass to theestliquidation. If the precious
stones had been bought for 20-25%, the other ctad/merson’s gross loss from not
managing to sell these stones might be SEK 7-8illlom The documents taken
from the liquidation proceedings in Sweden alsonstiee attempts made to sell the
precious stones. The sales attempts seem to slabwhehprecious stones were
difficult to sell and do not seem to support thet that the stones were worth
anywhere near the Swedish valuation of, in toteK 85,663,250. Following an
overall assessment, the minority could not seetttgaie were any new circumstances
or evidence that seemed likely to lead to an atajugummary dismissal or the
application of a more lenient penal provision dogantially more lenient sanction, cf
section 391, no. 3 of the Criminal Procedure Atte Tonvicted person’s claims
based on section 392, second subsection of ther@difdrocedure Act seemed to be
linked to the same factors as those related tpehion pursuant to section 391, no.
3. The Commission’s minority therefore referredie discussions relating to section
391, no. 3 of the Criminal Procedure Act and stalbed the minority could not see
that there were any grounds for a retrial purst@section 392, second subsection
either.

The case was thereafter referred to the court fetral relating to this convicted
person, the valuer.

Following a new trial, the District Court upheldethonviction. At the time of writing,
this judgement is not final and enforceable.

3. (200500047)

In 1992, Agder Court of Appeal sentenced a maaitdgr two years and six months

for unlawful sexual intercourse with two childrender the age of 14 years: a foster

daughter and a daughter. In addition to being ateadiof unlawful sexual intercourse
with children under the age of 14 years, cf secli®h of the Norwegian Penal Code,

15



he was also convicted under section 207 of the Begral Code for having had
unlawful sexual intercourse with a relative in eedt line of descent.

In April 2005, the convicted person petitioned daretrial regarding that part of the
conviction which related to the sexual abuse ofdaisghter. The convicted person
referred to the fact that a new paternity test sftbthat he was not her biological
father. In addition, the convicted person allegetbr alia, that the case concerning
his daughter had been poorly investigated andttieaé were no signs that she had
been subject to sexual abuse.

The Commission found that the conditions for aakpursuant to section 391, no. 3
of the Criminal Procedure Act were present in retato the infringement of section
207 of the Penal Code. The fact that the convipggdon was not the child’s father
was a new factor.

The case was therefore reopened so that the questguilt could be retried as
regards this count. The rest of the petition wasatiowed, since the Commission
could not see that there were any new circumstamrcegidence that were likely to
lead to an acquittal or any other special circumsta which made it doubtful whether
the rest of the judgement was correct.

After the Commission’s decision had been annountedgonvicted person withdrew
his petition for a retrial and the Supreme Coulgpeals Committee adjourned the
case. The conviction was therefore upheld.

4. (200500169)

In 2004, the District Court found a man guilty @intravening section 162, first and
second subsections of the Penal Code, cf fifthesttlms (aggravated drug trafficking
offence — storage of heroin) and contravening sedb2, first subsection of the
Penal Code, cf fifth subsection (drug traffickingme — supplying heroin). The
sentence was imprisonment for a term of one yedeaght months.

The convicted person appealed against the Digocirt’'s conviction to the Court of
Appeal, where only the most serious offence washadtl for an appeal hearing. The
Court of Appeal also found him guilty of aggravatidg trafficking. He was
sentenced to imprisonment for a term of two yeasentence which included the
matter that had been finally and enforceably detezthby the District Court’s
judgement.

The convicted person’s father, who was also coadiat this case, was later
acquitted. He was acquitted without a main heaaiitgy the Supreme Court had
overturned the Court of Appeal’s conviction relgtio the father and after the
prosecuting authority had decided to drop its prosen of the father for the matters
that were overturned by the Supreme Court.

With reference to the prosecuting authority’s diogpof the prosecution and the later

acquittal of the father, a petition was submittedettry the son’s case. It was stated
that this was a new circumstance that seemed ltkdlyad to the acquittal of the son,
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cf section 391, no. 3 of the Criminal Procedure. Atalvas also stated that the Court
of Appeal stated in its charge to the jury thatauld be difficult to find the son guilty
if the father was acquitted of the crime.

The Commission investigated this case further astiing the Court of Appeal and
the other defence counsel relating to the contetiteocharge to the jury. The
investigations indicated that the court administréiad expressed views on the link
between the assessment of the evidence agairfstittee and son. The Court of
Appeal’s ruling also contained statements of sulthkabetween the father’'s and
son’s drug trafficking operations and stated thatfather had a “leadership position
and a controlling influence”.

In the Commission’s view, the Supreme Court ruling the later acquittal of the
father was a new circumstance in the case. Whesiadening whether this new
circumstance was likely to lead to an acquittahef son, the Commission was
divided into a majority and a minority part.

The majority found that the question of guilt redgtto the aggravated drug

trafficking crime that had been adjudicated by@wairt of Appeal should be retried.
The majority presumed that the prosecuting authbo@ad previously evaluated the
evidence in the case against the father beforepitigghe criminal proceedings
against him. The importance of this was that, waesessing the question of the son’s
guilt, the connection between the father’'s and seifcumstances on which the Court
of Appeal based its assessment of the evidencéoha& completely disregarded. This
again led to there being a reasonable possibiiaythe son would also be acquitted
of this crime.

The Commission’s minority did not agree with thejonigy that the connection
between the father and son had to be entirelyghsded now that the father’s
conviction had been quashed. The minority referirgdy alia, to the fact that the
father had still been found guilty of not inconsalae trafficking in drugs.

5. (200600062)

A man had been asked by a neighbour to transpahiale abroad. The vehicle
proved to have been stolen and the man was codwicteandling stolen goods. He
claimed in court that he did not understand thathicle his neighbour had asked
him to take abroad was stolen, but the court didoetieve him. He was therefore
sentenced to imprisonment and ordered to pay dasriaghe insurance company that
had insured the vehicle.

The neighbour was also charged with handling stgterds relating to the same
vehicle, and this case was determined in a latdr Tthe neighbour had been asked by
a person to find someone to take the vehicle othetountry. However, the
neighbour was acquitted since the court found heiwgood faith in that he did not
understand that the vehicle was stolen when heegdble driving assignment on to

the convicted person.

The Commission found that the acquittal of the hleaur was a new circumstance, cf
section 391, no. 3 of the Criminal Procedure Atie Tact that the court found that the
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neighbour was acting in good faith when he passeiti® driving assignment to the
convicted person meant that there was a reasoohhfee that the convicted person,
who was given the assignment by the neighbour,algsacting in good faith.

The Commission therefore allowed the petition foetaial.

6. (200400218)

A man was a part-owner of a company that had adiabg and a subsidiary of the
subsidiary. He lent money to the subsidiary ofgtiesidiary and demanded a tax
allowance for this expense in his tax return. Hegnced that the money had been lent
to the parent company, which had then lent the moménhe subsidiary of the
subsidiary. The loans were later converted inteeshapital. The person concerned
later sold the shares at a loss, for which he @dimtax allowance.

The tax office claimed that the money had beendeettly to the subsidiary of the
subsidiary, which had gone into liquidation. Bathtdecannot be deducted as a tax
allowance, while a loss on the sale of shares eaitliie case was heard by the tax
assessment board and the tax appeal board. Battedebat the money had been lent
directly to the subsidiary of the subsidiary andlaus a receivable for which no tax
allowance could be claimed.

For this and other matters, the man was sentewgead for 120 days, of which 90
days were suspended with a suspension period oyéars.

The man then brought a civil action against thevgian state, represented by the
county tax office. In the civil action judgemeritetcourt found in his favour, ie, it
came to the opposite conclusion to that of theaksessment board, tax appeal board
and criminal court. The court found that the mohag been lent to the parent
company and then lent further to the subsidiahefsubsidiary.

The Commission found that a “new circumstance’akist in this case, namely a new
judgement that assessed the evidence differendypi@vious ruling. If the
assessment of the evidence in the civil actionadagpted, the Commission found this
likely to lead to an acquittal or summary dismissalo the application of a more
lenient penal provision or a substantially moradahsanction in a new criminal case.

The Commission therefore allowed the petition.

7. (2006000152)

Three men, A, B and C, were convicted by Oslo Ris€ourt in March 2002 of

being in possession of 48.41 kg of amphetaminehatel room in Kiel and of
attempting to import the drug consignment on theyfFom Kiel to Oslo. Oslo

District Court convicted D of the same drug tradiig offences in October 2002. All
the convicted persons submitted an appeal to BiimgaCourt of Appeal, which
decided to combine the cases and hear them aPappealed against the
sentencing, while the others appealed on all codtis other three gave evidence in
court, while D did not wish to give evidence. Tloeid then allowed the prosecutor to
read aloud D’s statements to the police. Following, B’s defence counsel asked to
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be allowed to question D. The presiding judge relaththe defence counsel that D
had exercised his right not to give evidence, sb o direct questions could be asked
of him. However, the presiding judge did ask Defriow wished to give evidence, in
whole or in part. D stated that he still did noskwio give evidence, including
answering the specific question from B’s defenagnsel. In a judgment on 23 May
2003, the Court of Appeal acquitted C and senteBcadd D to imprisonment for

nine years. A was sentenced to imprisonment forekts. A and B appealed to the
Supreme Court, which dismissed their appeals uliag dated 22 January 2004 (Rt-
2004-97).

A and B brought the case before the European @diHtiman Rights, alleging that
the way in which the case had been dealt with byQburt of Appeal infringed their
rights pursuant to the Human Rights Conventiortielas 6(1) and 6(3)(d).

In the European Court of Human Rights’ ruling da@adovember 2006, the Court
started off by stating its views on the reasongherauthorities’ obligation to make
every reasonable effort to ensure the presencevithass. With reference to previous
rulings, the Court stated that the presence otaess is a prerequisite for the defence
counsel’s opportunity to confront the witness. Heer, it pointed out that there must
also be a proper and adequate opportunity to gquesie witness.

The Court referred to the fact that, until the prgor had read aloud D’s statements
to the police, the appellants had not been givgropportunity during the trial to
cross-examine D. It also referred to the fact thkihough the presiding judge had,
after the reading aloud of the statement, actexhastermediary between B as the
accused and D — here as a witness, it could nsaidethat B had been given a real
opportunity to confront D. In addition, the Coudlieved that D’s right to refuse to
answer incriminating questions could have beergsaieled even if the appellants
had been given an opportunity to question him tyec

The Court also commented on the Court of Appeatarpretation of articles 6(1) and
6(3)(d), since this seemed to have influenced thierif Appeal’s treatment of the
case. The Court referred to the fact that the Cafiuippeal had decided that since D
was a co-defendant he could not be a witness isghse of article 6. The Court of
Appeal’s treatment therefore seemed to be basédeosissumption that the

limitations stipulated by the Convention relatioghe reading aloud in court of
statements to the police were not applicable testants to the police made by a co-
defendant. The Court commented that such an irtion does not correspond to
the autonomous meaning of the concept of witnessfalows from the Court’s case
law. According to this, it is not relevant whetltlee statement to the police was given
by a witness or a co-defendant. The Court refeiwete fact that if a statement to the
police provides a crucial contribution to a basisd conviction, it is to be regarded as
evidence for the prosecuting authority which mehas the guarantees in articles 6(1)
and 6(3)(d) are applicable. This applies irrespeabdf whether the evidence is given
by a witness in the real sense of the word or dafendant. The Court referred to the
fact that the Supreme Court’s statements in iisguiiad to be interpreted as saying
that D’s statements to the police were of crueigdortance to the outcome of the
case.
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The Court thus found that the appellants had nehlggven a proper and adequate
opportunity to contradict the statements which fednthe basis for the convictions. It
therefore found that the appellants had been denfatt trial and concluded that an
infringement of articles 6(1) and 6(3)(d) had takdsce.

B petitioned for his criminal case to be reopenmelovember 2006. He referred to
the Court of Human Rights’ ruling and claimed tNatrway had, as a result of this, a
clear international law obligation to ensure tlegt tase was retried.

The prosecuting authority alleged that there wasew evidence in the case to
indicate a retrial, but that the actual breacthef€onvention meant that the convicted
persons had to have their cases retried.

The Commission commented that section 391, nooRthle Criminal Procedure Act
states that a case may be required to be reope&rtezh“an international court (....)
has in a case against Norway found that the praeestuwhich the decision is based
conflicts with a rule of international law thathsding on Norway if there is reason

to assume that the procedural error may have infiee the substance of the decision,
and that a reopening of the case is necessaryler tv remedy the harm that the error
has caused.”, and that it is clear here that th@t@d Human Rights found, in its
ruling dated 9 November 2006, that the procedutaerCourt of Appeal’s treatment
of the cases against A and B was in contraventidheoConvention’s provisions
regarding a fair trial, in that the defendantshtigp cross-examine was infringed. As
regards the question of whether there is reasbelteve that the procedural error
may have influenced the substance of the decigienCommission referred to
paragraph 55 of the European Court of Human Rightiag on this case, where it is
stated that “it must be presumed that D’s depaositiad a decisive influence on the
outcome of the case”. In that it also had to berasgsl that neither the defendant nor
his defence counsel were given any real opportiaityoss-examine D, the
Commission found that the procedural error coulkhafluenced the substance of
the decision, and that, in this case, there cootda seen to be any other
opportunities to remedy the damage that had begsedahan to reopen the case. The
Commission thus decided to allow the petition.

8. (200500121)

A man was convicted by the District Court of aidaryd abetting in the robbery of
two petrol stations in 2004. Based on evidencergbsea couple who were his
acquaintances, the District Court found that thevezied person kept watch while the
couple carried out the robberies. There was na @vidence against the convicted
person.

The convicted person petitioned to have the cagsereed. He presented
documentation showing that the area where he wa®osed to have been sitting in a
parked car keeping watch during the first robbexgt heen locked up.

The Commission investigated the case. Among othiegs, two new withesses were
questioned. The witness testimony, a survey aner ativestigations showed that it
was correct that, in the first robbery, the coredcperson could not have been in a
parked car keeping watch at the location showrhbycbuple. This provided grounds
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for questioning this part of the couple’s evidengerother witness’s evidence meant
that the Commission could not rule out that thevatied person had been somewhere
else entirely when the second robbery took plas¢h@ convicted person himself
claimed. Technical evidence (telephone data, mowuésrie a bank account, etc) also
supported the witness’s and convicted person’seemid regarding this. There were
also circumstances which could have made it paséiblthe couple to coordinate
their statements, something that the District Cbad not considered as a possibility.

The Commission’s majority (three members) found the Commission’s
investigation of the case had resulted in new exagdehat could have led to an
acquittal if it had been presented to the coure Tase was reopened pursuant to
section 391, no. 3 of the Criminal Procedure AertiBular emphasis was placed on
the fact that a new witness statement compareectmical evidence supported the
convicted person’s own evidence that he was somendise when the second
robbery took place. This indicated that this rolyleEase should be reopened. In that
the conviction was based on the couple’s statemregtsding the convicted person’s
participation in both robberies, the case regartiegfirst robbery was also reopened.

The Commission’s minority (two members) found ttiet conditions for reopening
the case were not present because the new infamani the case was not of such a
nature that it could have led to an acquittal.

9. (200400044)

In 2003, the Court of Appeal sentenced a man tegmteve custody for 17 years, with
a minimum term of nine years, for murder. The cotionh also related to other factors
that were finally and enforceably ruled on in thistBict Court’s judgement.

Following an appeal by the prosecuting authortg, Supreme Court sentenced him
to preventive custody for 21 years with a minimemt of 10 years.

The convicted person petitioned to have the murdaviction retried in February
2004, referring, inter alia, to there being “faésedence, false police reports and false
witness testimony”.

The murder charge was based on the convicted p&iifiog an acquaintance by
giving him an overdose of heroin intravenously pideceiving him into giving
himself such a dose, after which he died from hepaiisoning. It was noted that the
deceased had taken 1.7-1.8 grams of heroin andnhatceptionally high level of
morphine was measured in his body. This was 10tih@s more than in heroin
addicts who had died from an overdose. The Coutppieal found that the deceased
had unwillingly been given an overdose that wastsang that he relatively quickly
understood that he would die if he did not recdigp. As a result of this, he attacked
the convicted person, who stated during this etrett*You’'ve made a great
mistake”. The Court of Appeal found reason to beithat this statement could have
been meant to relate to the deceased’s possiblesjmo of information on the
convicted person to the police. The Court of Apmkdinot believe the convicted
person’s explanation that he had injected himséH fheroin so that he fell asleep,
and that he had woken up after a few minutes aed &t there was something
wrong with the deceased, who was blue in the félke.convicted person explained to
the court that he understood that the deceasethkad an overdose, and that he
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therefore took hold of him and tried to raise him At the same time, the convicted

person shook the deceased hard, shouted and hdrhthre ear. When the deceased
person understood that he was dead, he decided oall for an ambulance because
he had drugs in the flat and was afraid that tHe@evould come.

The convicted person claimed, inter alia, that && o motive for killing the
deceased, as the Court of Appeal had assumedhanitl was also not correct that
there was any antagonism between them. He alsthé&lthe court placed too much
weight on the testimony of a witness who was presetie flat when the act took
place, and who the court believed was credible.cldmvicted person also referred to
the fact that the person concerned had taken asteyg overdose and that it must be
questioned whether he was at all able to takeiparfight as the court had assumed.

During its investigations, the Commission questttiee main witness and the person
who had supplied the witness with heroin. Both piaen evidence to the Court of
Appeal. Two persons in the deceased’s circle ofilaicgances, including his

girlfriend, were also questioned. These had non logeestioned previously. In

addition the prosecutor who had prosecuted theioabe Court of Appeal and the
convicted person’s then defence counsel were queesti The Commission also
obtained a statement from experts at the SwedistnBix Medicine Institute
(RattsmedicinalverkgtThe key question was whether the deceased had an
opportunity for physical activity after taking amesdose of heroin in volumes such as
those in this case.

The Commission considered whether the conditionsegf@pening a case pursuant to
section 391, no. 3 of the Criminal Procedure Actengresent. It found that neither
the new statement from the Swedish Forensic Meglikcistitute nor the new witness
statements were to be regarded as new circumstanesglence that seem likely to
lead to an acquittal or to the application of a enlenient penal provision or a
substantially more lenient sanction. It was themsaered whether the conditions for
reopening a case pursuant to section 392, secdrse@stion of the Criminal Procedure
Act were present. This provision allows a caseetodmpened “when special
circumstances make it doubtful whether the judgensecorrect, and weighty
considerations indicate that the question of thi glithe person charged should be
tried anew.” The Commission made it clear at tlaet $hat this provision is meant as
a safety valve, and that even though it was ameimd&€93 by the word “very” being
deleted in front of “doubtful”, the provision islstntended to be applied with
caution. In this case, however, there were sewim@mstances indicating that the
judgement could be incorrect.

In its assessment, the Commission placed consi@egafphasis on the statement
from the Swedish Forensic Medicine Institute thed been obtained in connection
with the Commission’s investigation. This statem&ates, inter alia, that “It can be
questioned whether any physical activity at afjassible after taking a dose of heroin
that results in a concentration like that meastrBadis statement agrees with the
convicted person’s statement that he understoddhbaleceased had taken an
overdose and that he took hold of him, shook hichfa@hhis ear in order to wake him
up. The witness who was present stated that theéiated person and the deceased sat
and were talking to each other when the convicegdgn suddenly and without cause
“lumped on” the deceased and exclaimed "... yomale a fool of yourself.” The
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Commission notes that the convicted person waxp@rienced heroin addict and
that he had to understand that death would ocdakiguafter taking a heroin dose of
around 1.7 grams. If he wanted to kill the victhmg subsequent actions were
incomprehensible, in that he had to know that haldvachieve the desired result by
remaining completely passive. If the convicted persad wanted to kill the deceased
it was also, in the Commission’s view, strange tleathose to do so with a witness
present and in his own home, with the result tleabdd to borrow a large car from a
third party to get rid of the body.

The Commission otherwise did not find there wasiafiyrmation proving it probable
that the convicted person had a motive for killihg deceased. Based on the main
witness’s statement, there was nothing in the pressatmosphere between the
convicted person and the deceased to indicate Wesseany conflict brewing that
would end in a murder. In the Commission’s viewyas more likely that the
convicted person’s statement to the deceased ¢hiaddh “made a great mistake”
referred to the fact that the convicted person tstded that the deceased had taken
an overdose than to the fact that the deceasethfuaiched on him. The Commission
also referred to new witness statements that tbeaded had said he could not bear
the thought of starting to serve a prison sentelmcthis connection, it is clear that the
deceased was due to serve an unconditional presdersce of 1 year and 6 months,
and that the police had summoned him to servestmgence three days before he
died.

Based on the above, the Commission found, follovaingverall assessment, that the
requirement of “special circumstances” in secti®,3econd subsection of the
Criminal Procedure Act had been met, and thateéhéesice of 21 years preventive
custody was a sufficiently weighty considerationehhmeant that the convicted
person’s guilt should be retried. The case wasrmed for a retrial in the Court of
Appeal, in which the jury gave a verdict of notlguiThe jury’s ruling was set aside
by the Court of Appeal judges. At the time of wrgj this case has not been finally
adjudicated.

10. (200400198 — Fritz Moen)

Fritz Moen petitioned in 2004 for the reopeninglad so-called Torunn case, which
he had previously not managed to have reopenedle \ttirs case was being
investigated by the Commission, a person confessdubrtly before his death — to
committing both this and the so-called Sigrid muydéhich Moen was acquitted of in
2004.

The Commission investigated the new confessiohercase with the help of the
National Criminal Investigation Service (Kripos} @escribed above under the
heading “investigative assistance”. The prosecudundpority thereafter stated it found
no grounds for opposing the reopening of this case.

The Commission investigated the new confessiohercase and found that the
confession, together with the results of the ingasibns regarding it, was
undoubtedly new evidence in the sense of the Cahitnocedure Act. The
Commission also found that the new evidence amdicistances that existed in the
case in connection with this confession, togethiér the existing evidence in the
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case, were likely to lead to the acquittal of FNtaen for the murder of Torunn
Finstad in 1977, and it decided to allow the petiti

Since Fritz Moen had died, the court was to delavgrdgement of acquittal without a
main hearing, cf section 400, fifth subsectionh& Criminal Procedure Act. This
took place in Borgarting Court of Appeal’s judgerndated 21 August 2006.

11. (200400071 — Fredrik Fasting Torgersen)

On 16 June 1958, Eidsivating Court of Appeal seredrredrik Fasting Torgersen to
imprisonment for life and, if he were releaseda tb0-year period of preventive
supervision. Torgersen’s appeal was dismisseddptipreme Court on 1 November
1958. He applied to have the case reopened in T9&3Court of Appeal rejected the
petition on 27 June 1975. The Supreme Court’s Algg@éammittee dismissed
Torgersen’s appeal on 31 May 1976. Torgersen peét for the case to be reopened
in 1997. This petition was rejected by the Courfppeal on 18 August 2000, and an
appeal from Torgersen was dismissed by the Sup@oue’s Appeals Committee on
28 November 2001. Torgersen petitioned the CrimGedes Review Commission to
have the case reopened on 25 February 2004, andi@ddinal grounds for this on 5
April 2005. The prosecuting authority issued aesteent on 2 December 2005. The
Commission decided on 8 December 2006 that this slaguld not be reopened.

The Commission examined and considered all the das@ments from 1957 until the
decision was reached. As part of the case preparatork, the Commission held a
four-day oral hearing regarding some of the tecregidence in the case, the
toothbite evidence, the faeces evidence and trenmedle evidence.

The Commission considered three main grounds tgering the case:

. Whether there was new evidence or circumstar@@seemed likely to lead
to an acquittal, section 391, no. 3 of the Crimidadcedure Act.
. Whether there were special circumstances thaemaekry doubtful that the

judgement was correct, section 392, second subseatithe Criminal
Procedure Act.

. Whether a police officer or official in the prasging authority, prosecutor or
expert witness had been guilty of a criminal offenc whether false evidence
had been given, section 391, no. 1 of the Crinfitatedure Act.

As regards the conditions for reopening the cassyat to section 391, no. 3, the
Commission found that the many experts’ partialigflicting interpretations and
conclusions relating to the toothbite evidence te@ancertainty regarding the extent
to which the evidence links Torgersen to the act.

The Commission did not find that the faeces evidgrovided grounds for reopening
the case, and patrticularly referred to the totad@vwce relating to this, the faeces
found at the scene of the crime, on the victim &ajersen’s canvas shoes, in his
pocket and on his box of matches, in addition &odimilarities between the various
samples.

The pine-needle evidence also did not provide giedar reopening the case.
Although no genetic identity could be stated, tloenhission found it clearly most
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likely that the pine needles that were found ong€osen came from the scene of the
crime.

The Commission also considered allegations reldtregppme witnesses, what the
crime scene had looked like, traces at the scetieeafrime, on the victim and
Torgersen, the time of the murder, a possible aliloi other withesses’ observations
regarding Torgersen and the victim’s movements.eNafrthese circumstances
provided grounds for reopening the case. The Cosiamnigointed out, inter alia, that
Torgersen’s explanation of what he was doing atraddhe time of the murder is
contradicted by witness testimony that the Couppbeal obviously believed.
During the trial in 1958, Torgersen also pointetl @witness as being the unknown
Gerd who apparently went home with him on the niglguestion. He has admitted
many years later that this was not true. The Coiuippeal has obviously found that
Torgersen lied about this during the trial and tha has been in his disfavour. The
Commission found no grounds to judge this diffesetitan in 1958.

The Commission concluded that there was no neweaci or circumstances that
seemed likely to lead to an acquittal if all thédewcein the case is looked at as a
whole.

The Commission also concluded that when the evelenassessed as a whole, there
are no particular circumstances that make it vexybtful that the judgement was
correct, cf section 392, second subsection of ti@iGal Procedure Act. Nor are
there grounds for stating that a police officepfiicial in the prosecuting authority,
prosecutor or expert witness has been guilty afraical offence, or that anyone
deliberately gave false evidence during the tnal958, cf section 391, no. 1 of the
Criminal Procedure Act.
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